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*}AVE you heard that 

| the Indian is a vanish- 

ing race? If so, for- 

get it. “Lo, the poor 

Indian is fast passing 

from our midst” is but 

a dream of yesterday, 

since statistics show 

that in 1916 there were more 

births than deaths among our 

Indian population! The com- 

monly accepted thought that the Indian 
would soon be no more was not without 
basis,—indeed, it was true that year by 
year his number was growing smaller 
because of his inability to adapt himself 
to the white man’s civilization. Pre- 
viously he had roamed the country at 
will, so much so that when necessity com- 
pelled his acceptance of a more restricted 
and permanent home, he soon encouraged 
disease and death, for he neither knew 
nor understood the necessity of sanita- 
tion. Then, too, the advent of the fire- 
arm enabled him the more rapidly to de- 
stroy his natural food supply before the 
little word “conservation” could be whis- 
pered into his ear. Again, he was given 
the whisky bottle without notice that im- 
pairment of health and even death lurked 
within, as well as an easy method of 


drowning sorrow. And, finally, he be- 
came infected with the most vicious dis- 
eases without other knowledge of their 
cure than his own primitive methods. 

The Federal Government had for years 
been zealously guarding the Indians’ 
lands, their timber, their mines, their oil 
and gas, but, sad to relate, had been some- 
what neglectful of the health of these 
former roving bands of humanity who 
knew but little, and cared less, of the 
danger of uncleanliness in a permanent 
abode. Small wonder when all is known 
that his race was vanishing. 

But that was in the yesterday, before 
the truly Great White Father (an In- 
dian thought usually applied to the Fed- 
eral Government, but lately more appro- 
priately bestowed upon the present Com- 
missioner of Indian Affairs, the Honor- 
able Cato Sells) came along. With his 
coming things have changed, for, said 
he, “to discover such a condition and 
not correct it was criminal.” So, imme- 
diately upon assuming office he made a 
systematic study of the Indian cause, with 
the result that the Federal Government’s 
activities in behalf of this portion of 
America’s population now begins even 
before the babe is born, and carries him 
on down through the vicissitudes of life, 
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ever zealously guarding his happiness, his 
health and his property. 

And here’s the manner in which a por- 
tion of it is done: 


“Save the Babies.” 


The government has for a long time 
maintained medical corps and hospitals 
wherever the Indian might be, and it has 
been the endeavor of these forces to keep 
the population as healthy as possible; 
but the task has never been an easy one, 
first, because of insufficient appropria- 
tions and forces, and second; because the 
Indian does not readily swallow the white 
man’s medicine, preferring instead his 
own “medicine man.” Educating the 
Indian to the point of reasoning in the 
pale face way has conduced in a limited 
sense to the success of these scientific 
efforts, but it remained for the present 
Commissioner of Indian Affairs to in- 
augurate such a systematic and vigorous 
campaign in behalf of the Indian’s health 
as to finally make statistics show a great- 
er number of births than deaths in a 
single year. His method was very sim- 
ple, but curiously no one had ever before 
thought of starting a “better babies cam- 
paign” with Indians! Not only did he 
assume the role of the Great White Fa- 
ther, but he likewise became the Great 
White Mother. He wrote a “baby- 
book!” This he sent to all the Indian 
mothers and mothers-to-be. At the out- 
set it instilled in their breasts the fear 
of death and the loss of mother’s most 
sacred joy—a happy, healthy child—by 
bluntly asking if she knew that one out 
of every three Indian babies dies before 
it is three years old; and then con- 
tinues with the comforting query whether 
a great many of these deaths cannot be 
prevented, adding that it is not natural 
for the little papoose to be sick, and how 
great a pity it is that the flame of life 
has so often flickered out because mother 
did not know how to keep him well. Then 
the little book tells in the most simple 
language what the Indian mother must 
do, both before and after the birth. Fol- 
lowing up the “baby-book,” all those six 
thousand Federal employees engaged ex- 
clusively in Indian Service were politely 
requested—suavely commanded by a 
“Save-the-Baby” letter to direct their ut- 
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most endeavors to the success of the new 
campaign. So striking are some of the 
thoughts of this letter that we quote: 


The Indian has demonstrated his humanity 
and his capacity for intellectual and moral 


‘progress amid conditions not always propitious, 


and I am eager to participate with all.the fa- 
voring forces that contribute to his racial 
triumph, believing as I do that when he comes 
to himself as a factor in the modern world 
his achievements will enrich and brighten the 
civilization of his native land. 

I should like to get the feeling I have upon 
this question into the conscience and aspira- 
tions of every Indian Service employee until 
there shall prevail a sort of righteous passion 
to see that every Indian child has a fair chance 
to live. 

There is something fundamental here. 

We cannot solve the Indian problem with- 
out Indians. We cannot educate their chil- 
dren unless they are kept alive. 

All our Indian schools, reservations, individ- 
ual allotments, and accumulated incomes tend 
pathetically toward a wasted altruism if main- 
tained and conserved for a withering, decadent 
people. 

If we have an Indian policy worthy of the 
name, its goal must be an enduring and sturdy 
race, true to the noblest of its original in- 
stincts and virtues and loyally sympathetic 
with our social and national life; a body of 
efficient citizens blending their unique poise 
and powers with the keen and sleepless vigor 
of the white man. 

We must, therefore, renew daily our war- 
fare against the arch foe of efficiency—disease, 

We must begin at the right place—not only 
with the infant at its mother’s breast but with 
the unborn generation. 

The new campaign for health in which I 
would enlist you is first of all to save the 
babies! 

Statistics startle us with the fact that ap- 
proximately three fifths of the Indian infants 
die before the age of five years. 

Of what use to this mournful mortality are 
our splendidly equipped schools?” 


And what was the result of this unique 
effort ? 

Every office and every field employee 
of the Indian service began to feel that 
there was a sacred and vital work ahead; 
there was an awakening in the hearts of 
the employees of that great human 
thought of saving a brother; there was 
such a renewed zeal and activity that the 
value of medical service was seen and 
appreciated. Systematic inspections of 
the home conditions of the Indians were 
inaugurated for the purpose of eliminat- 
ing everything retarding the improvement 
of health conditions. The force of medi- 
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cal experts, physicians, surgeons, dentists, 
nurses, and field matrons was increased, 
and they worked in harmony with other 
field employees of the service to better 
sanitary conditions, until all became en- 
listed in the vigorous campaign to re- 
store to health a race thought to be dy- 
ing. The activities 
in this direction 
have been so enor- 
mous that it has 
been necessary for 
Congress to in- 
crease the appro- 
priation for “Re- 
lieving Distress 
and Preventing 
Disease among In- 
dians” from $40,- 
000 in 1911 to 
$350,000 in 1917. 
And the upshot of 
it all has been that 
the Indian’s health 
conditions have 
been improved and 
his death rate de- 
creased from 30 
per 1,000 in 1915 
to 22 per 1,000 in 
1916; that babies 
heretofore born in- 
to surroundings 
pregnant with 
causes of early 
death now first see 
the light of day on- 
ly after preparation has been made for 
them in a sanitary home or hospital, 
where the mother is taught properly to 
care for it, with the result that while in 
1914, 2,391 Indian children under three 
years of age died, in 1916 there were 
only 1,303 deaths ; and that, for the first 
time in fifty years, the vital statistics of 
1916 show 1,522 more births than deaths 
among our Indian population. 


School Work. 


The Indian has always held a warm 
place in the hearts of the American 
people. Our statute books are full of 
laws attempting the betterment of his 
condition. Realizing perhaps that we are 
in a sense invaders of his land, as large 
in the beginning as the continent itself, 
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and necessity having driven him from 
place to place, the Federal Government 
has undertaken to be a true guardian of 
his personal and property rights. 

Next to the preservation of ‘his health 
and life, he must be prepared to weather 
the storms of civilization and equip him- 
self for intelligent 
development of his 
resources. To train 
the Indian youth 
of both sexes to 
take upon them- 
selves the duties 
and responsibilities 
of citizenship re- 
quires a system of 
schools and an or- 
ganization capable 
of preparing them 
to earn a living, 
either among their 
own people or 
away from reser- 
vation homes, in 
competition with 
their white breth- 
ren. The Indian 
needs a school that 
will fit him as fully 
as possible for his 
present life and at 
the same time pre- 
pare him for the 
changing condi- 
tions that may 
mark his future. 
To accomplish this task the Government 
long ago established day, reservation 
boarding, and non-reservation training 
schools. Appreciating that there has 
been a chasm, often impassable, between 
the completion of a course in the schools 
thus established and the selection of a 
vocation in life, the Government has re- 
cently provided prevocational and voca- 
tional schools. The course of study pro- 
vided in all these schools is most com- 
prehensive. It carries the little Indian 
from a kindergarten course right on up 
through the technical studies customary 
in ordinary high schools, and in addition 
includes such practical courses as are best 
adapted to his future environs. At the 
beginning of each day’s work the first 
lesson concerns “Manners and Right 
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Conduct” and the fifteen minutes per day 
devoted to this useful topic follow right 
on through each of the grades. 

The report for 1916 summarizes the 
Indian school work as follows: 

The primary division includes the first three 
grades, the prevocational division includes the 
next three grades, and the vocational division 
contemplates a four-year course above the 
sixth grade. The first group is the beginning 
stage, the second group is the finding stage, 
and the third group is the fitting stage. In 
the first six years the course parallels the 
public-school courses in the essentials of the 
academic work. During this period the prin- 
ciples are to be taught and the application of 
them is to be made just as soon after instruc- 
tion as possible. The knowledge of industrial 
and domestic activities at this state center 
more or less around the improvement of the 
rural home. This is the period when the boys 
and girls, through trying out their capacities, 
are finding that activity to which it is thought 
best to apply themselves definitely in the voca- 
tional period. The course has been planned 
with the vocational aim very clearly and posi- 
tively dominant, with especial emphasis on 
agriculture and home making. The character 
and amount of academic work has been deter- 
mined by its relative value and importance as 
a means of solution of the problems of the 
farmer, mechanic, and housewife. All effort 
is directed toward training Indian boys and 
girls for efficient and useful lives under the 
conditions which they must meet after leav- 
ing school. 

Needless to say, the schools for the 
Indians are free institutions maintained 
by Governmental appropriations, 
when an Indian child attends a school 
away from his reservation, the Govern- 
ment feeds him, buys all his clothes and 
furnishes his transportation. In fact, 
every expense is borne by the Great 
White Father. The Government, how- 
ever, as every good “Daddy” should, is 
proving to be not only an efficient, but an 
economical guardian in this respect. At 
Carlisle, where many notable athletes 
are produced, good wholesome food is 
provided at 163 cents per day, a little 
more than $5 per month. The certified 
record for a regular day of three meals 
shows that 527 students used 900 pounds 
of bread, 380 pounds of beef, 18 pounds 
of butter, 80 pounds of flour, 35 pounds 
of oatmeal, 25 gallons of milk, 4 bushels 
of potatoes, 6 pounds of coffee, 1 pound 
of tea, 60 pounds of sugar, 8 quarts of 
syrup, 10 pounds of onions, 12 pounds 
of cornstarch, 10 pounds of raisins, 112 
pounds of corn-bread and 6 pounds of 


and . 
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tomatoes. Coniputations of the sum 
spent for food are based upon the 
amount appropriated by Congress and 
there is no guessing about it. The ac- 
tual annual cost of subsistence for each 
pupil is $60.63, and, it is clear that such 
a low figure could only be obtained by 
exact calculation and the absolute elimi- 
nation of waste. 

The clothes of the Indian youth cost 
the Government but $28.43 annually and 
this covers all clothes, shoes, uniforms, 
underwear, socks, overcoats, hats, caps 
and shop overalls. 

For a cost to the Government of but 
$210 per year the students get bed and 
board, all medical, dental and hospital 
attention, both academic and vocational 
training, laundry, musical, dramatic and 
the best physical training, amusements 
(including “movies,” entertaining and 
educational lectures, concerts and pic- 
nics), specific military training, and 
transportation to and from his distant 
home. 

And why, it may be asked, does the 
Federal Government spend so much of 
its time and money for the Indian? The 
answer lies in the simple fact that the 
Government undertook to be in truth a 
Great White Father and said to the In- 
dian, “You shall be my ward and you and 
yours I shall guard and protect.” To 
carry out this promise the Government 
conscientiously endeavors. Fundamental 
it is in protecting the Indian and his 
property to teach him to protect him- 
self. The ever increasing success of the 
Government’s educational efforts is 
shown by the fact that in 1912 less than 
55,000 Indians could read and write the 
English language, whereas in 1916 nearly 
75,000, or 30 per cent of the entire Indian 
population could do so. 

Besides equipping the Indian youth 
to take his place in the civilization to 
come from an educational viewpoint, an- 
other outstanding aim of the school sys- 
tem maintained is aptly put by the Com- 
missioner of Indian Affairs when he 
says: 


There is among the Indians a marked and 
tender affection for their children, but too 
often the wife, the mother, is regarded and 
treated as the burden bearer. I wish we might 
see this habit overcome, for it is distinctly 
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barbaric. I want to sée developed and preva- 
lent in every Indian school from the least to 
the largest that modern and truly chivalrous 
spirit that recognizes and respects the sacred- 
ness of womanhood. I should like to have 
every Indian boy leave school with this lofty 
and just sentiment fused into his character, as 
the picture in the porcelain, because of the 
deep and exquisite power it will have to bless 
his future home with health and happiness. 
Business Activities. 

When school days are over the Great 
White Father still follows up his In- 
dian wards. He sends the girls back to 
the native reservation especially equipped 
in home nursing, child welfare and moth- 
erhood, sanitation, arrangement and man- 
agement of the home, and, in fact, every- 
thing necessary for intelligent housekeep- 
ing and attractive homemaking. 

The young men leave school well pre- 
pared, physically and mentally, to meet 
all comers in such professions as they 
may have chosen, and especially in the 
larger and more natural activities of agri- 
culture and stock-raising. For genera- 
tions the Indian has constituted a most 
difficult problem for the American Gov- 
ernment. The Great White Father has 
always sought to help him, but he has 
persistently declined to help himself. He 
is a most remarkable consumer but a 
mighty poor producer. To make him 
self-supporting and thereby diminish the 
task of the Government in caring for 
him has been the problem. The Indian 
is not a poor man,—never has been. In- 
deed, properly developed and handled, 
his individual and tribal possessions 
would produce sufficient income to make 
him wealthy and permit him to become 
a most substantial American citizen rath- 
er than a charge upon the community. 
He owns his land, but usually prefers 
the easy though smaller rental money 
to the larger profit to be obtained from 
a little personal application. Recently it 
was discovered by the Indian Bureau 
that the agricultural and grazing lands 
on Indian reservations were not being 
utilized as they should have been; that 
the large part of their grazing lands 
were leased to white men for a minimum 
rental, and likewise much of the agri- 
cultural land; that the Indians were not 
making proper industrial progress, and 
that their income from the leased lands 
was much less than should have been 


derived either when rented or cultivated 
by themselves; all of which meant lack 
of progress and large appropriations by 
Congress, neither of which was in any 
sense satisfactory and all demanding 
radical change. To remedy this con- 
dition the Indian Bureau has made a 
vigorous and unceasing campaign, with 
gratifying results. For example, three 
years ago one reservation in the North- 
west had 2,800 acres under plow; last 
year there was in cultivation by Indians 
on this reservation 15,000 acres. 

It cannot be expected that all Indians 
shall advance from plainsmen to inten- 
sive farmers in one generation, but that 
they are now making tremendous prog- 
ress is apparent throughout the entire 
country, many of them being among the 
best and most prosperous farmers in the 
vicinity of their residence, frequently 
comparing favorably with their white 
neighbors. As stockmen they have been 
even more successful. The Indian is a 
natural herdsman. He loves horses and 
readily adapts himself to raising cattle 
and sheep. During the last three years 
the Indian Bureau has purchased with 
funds of the Indians (not a dollar of 
the amount invested being gratuity) 
more than $2,000,000 worth of cattle, 
horses and sheep for tribal herds and 
individual Indians, most of the pur- 
chases being for upbreeding stock and 
young stuff—heifers for breeding pur- 
poses; at the same time an industrious 
effort has been made to dispose of in- 
ferior male animals. Accompanying 
these activities there has been a corre- 
sponding reduction in the leased acre- 
age. 

A concrete illustration of Indian busi- 
ness activity consists in the fact that two 
years ago with funds derived from the 
sale of part of their lands the Govern- 
ment purchased for the Crow Indians 
7,000 2-year old heifers, 2,000 yearling 
steers and 350 bulls. These cattle were 
handled by the Crows under Govern- 
mental supervision. Last summer 51 
carloads ot Crow Indian cattle were sold 
at the Omaha and Chicago stockyards. 
Including the increase of the herd, the 
profit of the Indians on the original 
purchase in 27 months, after paying all 
expenses, was $350,000. These sales 
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from the Crow reservation demonstrate 
the wisdom of utilizing the grazing lands 
of the reservation for the benefit of the 
Indians and further demonstrate that the 
Indian, if given the opportunity and a 
little sympathetic encouragement, will do 
things for himself. 

Would space permit it could likewise 
be shown how the Great White Father 
is encouraging and assisting the Indians 
in their many other industries,—their 
farming, irrigation and construction pro- 
jects, their basket, pottery and bead work, 
their blanket and lace making, and their 
fairs where they are competing success- 
fully with their white neighbors. Suffice 
it, that as a class the Indian is making 
substantial progress: In 1912 their in- 
come from employment and other sources 
amounted to $22,000,000; in 1916, it was 
more than $28,000,000. The Indian, like 
the white man, is returning to the soil: 
In 1913, 29,216 were engaged in farm- 
ing, whereas in 1916, 35,823 thus made 
a livelihood. In 1911 the acreage culti- 
vated by Indians was 383,025; in 1916 
they were farming 678,527 acres. 

To maintain its schools, its industrial, 
agricultural and stock-raising activities 


for the 300,000 Indians requires the Gov- 
ernment to purchase about $4,500,000 
supplies annually. 


Protection of Property. 


The property of the Indians consists 
of millions of acres of allotted lands, 
moneys from land by way of leases for 
grazing, agriculture, mines, oil, gas, and 
other purposes; timber and live stock, 
and the earnings of individual Indians 
from innumerable sources. The Great 
White Father, of course, has general 
supervision over all of this property and 
manages it for the best interests of his 
Indian wards. Even after the death of 
the Indian his estate must be adminis- 
tered under the supervision of the In- 
dian Bureau. This last mentioned ser- 
vice has become one of utmost import- 
ance. During the past year 4,086 es- 
tates were probated, 178 wills approved, 
68 disapproved, and 5,014 miscellaneous 
cases disposed of. 

Since time began a certain unscrupu- 
lous class of white neighbors has taken 
advantage of the Indian’s ignorance of 
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business affairs and his weakness for 
things that might appeal to his taste or 
fancy. To protect his property from 
the wiles of such beings, the Government 
has patiently worked. Many laws, penal 
and otherwise, have been enacted by Con- 
gress, but it always seemed possible to 
find some way to evade»the statute. In 
one state, for example,.#he Indians own 
valuable oil lands, and it so happens that 
the Indian children are given the same 
land allotments, in value, as the adults, 
thus making some of them quite wealthy. 
In the appointment of guardians for 
these children, under the laws of the 
state, if often came about that little at- 
tention was paid to the qualifications of 
the person appointed; that inadequate 
and even worthless bonds were in many 
cases accepted, that reports of these guar- 
dians were allowed to drift along for 
years without being checked or audited, 
and that land was sold at private sale 
without a proper appraisal. This situ- 
ation opened the door to enormous 
frauds upon the Indians. Then Uncle 
Sam woke up. He could not persuade the 
legislature to amend the probate laws, 
but he did convince the Supreme Court 
of the State (which had power to make 
rules for inferior courts) that something 
was radically wrong. The result was 
that such a set of new rules, dictated by 
the Great White Father, was promul- 
gated as to forever close the door to the 
vicious practices theretofore tolerated. 
But the Government did not content it- 
self with the adoption of the new rules. 
Its work did not there end,—it only be- 
gan, as these few statistics for this one 
state will show. 

Federal special attorneys in one year 
have caused 7,198 guardians to walk the 
plank by having them cited to appear 
and make good their shortages, and, if 
necessary, give a new and satisfactory 
bond. 2,584 guardians have been re- 
moved. 2,277 new bonds have been filed 
aggregating $2,625,945. Ninety-one crim- 
inal prosecutions have been instituted. 
In all there has been saved to the In- 
dians of this state during the one year 
$3,302,130. 


Indian Depredations. 


So conscientious a guardian is the 
Great White Father that long ago he said 
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to the world that sometimes, I know, 
children will be naughty; therefore, I 
promise to make good any losses sus- 
tained because of pranks played by my 
Indian wards. And so when Indians 
who are really wards of the Government, 
in amity with and not hostile to it, steal 
or destroy, through need or caprice, the 
cattle or other property of their white 
neighbors, Uncle Sam, upon proper 
proof, always foots the bill. Such dep- 
redations seldom occur in this age, be- 
cause most of the Indians are peaceful 
now and have learned to behave them- 
selves, but there was a time when these 
raids were of daily occurrence. 10,841 
cases for Indian depredations claiming 
$44,000,000, have been filed against the 
Government because of its generosity-in 
this respect and the United States Court 
of Claims still has some of the cases on 
its docket. 


*‘Fire-Water.”’ 


Since colonial days intoxicating li- 
quors have been a curse to the Indian, 
so much of a curse that it renders him 
incapable of taking care of himself or of 
his property. Never before has the Gov- 
ernment been quite as active in its efforts 
to break up boot-legging among the In- 
dians as at the present time. In the last 
three years 508,880 pints of alcoholic 
liquor have been confiscated and de- 
stroyed; 5,511 arrests have been made, 
and the amount of fines assessed against 
convicted offenders about equals the an- 
nual appropriation of Congress made for 
the purpose of breaking up this traffic. In 
addition to enforcement of criminal laws 
the Indian Bureau made a personal ap- 
peal to all its employees and to promi- 
nent persons in local communities, result- 
ing in a most successful pledge-signing 
campaign. The evils of drink are also 
being vividly pictured in the schools. 
The Indian is by no means a stupid fel- 
low and many of them, although not sign- 
ing the pledge, are in their own way pro- 
tecting themselves when under the 
influence of liquor. In Miami, Florida, 
(among other things a trading post for 
the Seminoles) the story is current that 
these Indians always paddle down the 
Miami River in pairs; that they do their 
trading, deposit their surplus cash with 
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a certain merchant of tried honesty, and 
then go off for a debauch, one on the 
first day and the other the next, the sober 
fellow refraining from even a drop of 
“fire-water” until his brother has fin- 
ished his fun. When both have had their 
day, under the guidance and protection 
of a sober mate, they reclaim their funds 
from their merchant depositary and pad- 
dle away to their homes in the Ever- 
glades. 


Conclusion. 


The activities of the Great White 
Father in behalf of his Indian children 
are so many and so varied that space 
will not permit enumeration. But when 
it is understood that the chief aim of all 
this government effort is to encourage 
in the Indian habits of industry and 
thrift, that he might become educated and 
take his natural place as an American 
citizen (believing, as the Government 
does, that “when he comes to himself as 
a factor in the modern world, his achieve- 
ments will enrich and brighten the civili- 
zation of his native land”), and when it 
is known that in carrying out this noble 
idea the Government must deal with 
some Indians as wild as when the white 
man first put foot on American soil while 
others are so experienced in American 
ways as to make it difficult to recognize 
within them a trace of Indian blood, 
the enormity of the task can be appre- 
ciated. One third of the entire Indian 
population attend church and two thirds 
have discarded their native costumes for 
more modern dress. While in the In- 
dian Office the writer observed on one 
hand a typical, native-costumed, blanket 
and all, Indian, while on the other were 
an Indian bride and groom, American- 
ized, patent leather shoes, white-topped ; 
white silk hat, gold tasseled, old rose 
coat, fur-trimmed ; watch bracelet, laval- 
liere, and two little rings almost exact du- 
plicates of two he at one time used. Such 
a living picture might be seen at the In- 
dian office any day, and when it is real- 
ized that Uncle Sam is diplomatically 
being the Great White Father to the 
primitive Indian, the modern Indian, and 
all the in-between classes of Indians, the 
wide range of his humanitarian effort 
will be properly understood. 
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BY Dr. JOSEPH K. DIXON 


Leader of the Feedman Wanamaker Historical Expeditions to the North American Indian 


7ORE than thirty thou- 

3 sand volumes have 

been written describ- 

ing the character and 

history of the North 

American Indian. Man 

of mystery—the earth 

his mother—the sun 

his father—a child of the 

mountains and the plains— 

a faithful worshiper in the 

great World-Cathedral—now a tragic 

soul haunting the shores of the Western 

Ocean. And yet there is no race of peo- 

ple concerning whose real character we 

are so completely and densely ignorant, 

—no people concerning whom we are so 

sensationally curious. The first and last 

impulse is to call him a savage. We are 

wholly unmindful of the fact that civili- 

zation is a tiger with the claws trimmed 

down, that all of us would scratch and 

bite were it not a breach of etiquette; 

they have allowed the claws to grow in 
Europe. 

In defining a savage some one said 
the other day that the only necessary 
thing to do was to scratch the very thin 
veneer of the average man next to you, 
and you would find the savage. The In- 
dian made reprisals,—of course he did. 
Is it assumed that when he was attacked, 
his home pillaged and destroyed, his 
children slain, his land stolen, that he 
had no right to defend himself? Is 
Belgium condemned because the guns of 
an invading and devastating army were 
trained upon her homes, her libraries, 
and her cathedrals? Some of the reddest 
chapters of our frontier life were writ- 
ten in the blood of Indian warfare. It 
is partly to be accounted for in the fact 
that every geographical step of civiliza- 
tion westward was made over the demol- 
ished tepee of the Indian and the 


despoliation of every interest of his life. 
In addition, after the greatest civil strug- 
gle in history had ended in the emanci- 
pation of one type of color, the victorious 
Captain said, “Let us have peace,” and 
then forthwith took the flower and 
chivalry of the Federal army and sent 
them out West to cut in pieces another 
type of color. 

The Indian said No! This land is 
ours. We hold a deed in fee simple, 
registered in the archives of heaven. 
“The ground is our mother,” therefore 
we cannot part with this land,—it be- 
longs to the generations past and to the 
generations yet to come. And he pro- 
ceeded with a whip of small cords to 
drive the invader out of his Temple. The 
answer was the flash of the bayonet and 
the smell of powder. Under the iron 
heel of a militarism that finds only one 
parallel, we proceeded to demolish his 
philosophy of life, destroy his religion, 
seal the lips of his oratory, strike to the 
earth his age-long customs and cere- 
monies, deprive him of his personal 
rights, banish his costumes and manner 
of dress, forbid the wearing of eagle 
feathers,—his symbol of “victory,”’—for 
no eagle feather that had soared in the 
blue was ever allowed a place in his “war 
bonnet” save by vote of the council of 
the tribe as token of some deed of valor. 
If there exists the right to deprive the 
Indian of his “Victoria Cross,” then is 
there not an equal right to ask the glori- 
ous veterans of the Grand Army of the 
Republic to remove from their coats the 
Grand Army button? 

Civilization has corrupted the Indian 
instead of incorporating him into the 
body politic. For his code of honor we 
have substituted broken treaties. We 
have introduced whisky and venereal dis- 
eases. He has been housed upon in- 
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hospitable reservations. Some of these 
reservations abound in minerals and ag- 
ricultural prospects, but the majority of 
them are an assignment of territory up- 
on which a white man would starve. 

The reservation is without mitigation 
a system of slavery, despair, and vaga- 
bondage. The Indian may not leave the 
boundary of his prison-acreage without a 
passport. The will of the reservation 
superintendent is law, and he alone is 
responsible to the one power above him. 
All requests, however small or personal, 
must pass through his office. A Chris- 
tian civilization should regenerate, the 
reservation degenerates. It devastates, 
dethrones, and destroys. 

Among the three hundred and twenty 
thousand Indians remaining out of the 
original one million two hundred thou- 
sand—many of them allotted a graveyard 
of landscape upon which to eke out an 
existence—there are four devastating 
forces helping to complete the work of 
decimating the race,—one, starvation. 
You are pointed to the Blackfeet Indians, 
a noble band of men and women, located 
in Northern Montana, where rocks and 
high hills stand guard, where no water 
is, and where frost lays its smiting hand 
every month in the year. Senator Harry 
Lane of Oregon, in his report to the joint 
commission of Congress of the United 
States to investigate Indian Affairs, Feb- 
ruary 11th, 1915, Part 6 A, page 655, 
says : “These Indians live in small shacks, 
are poorly clad, have no means of liveli- 
hood, and are almost entirely dependent 
upon the government for the rations up- 
on which they subsist. There is no game 
in this country, or at least not enough 
to afford them subsistence. And I was 
informed that in order to keep from 
starving they had killed and eaten all of 
the prairie dogs which formerly had their 
habitat thereabout, and had also resorted 
to eating skunks.” Second, pyorrhea. 
The Congress of Dentists, assembled for 
the World Conclave at the Panama Pa- 
cific International Exposition in San 
Francisco, 1915, declared in discussion 
and by actual vote that pyorrhea was to- 
day one of the strongest forces menacing 
the health of the Indian. It is a safe 
prediction that no Indian ever saw a 
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dentist’s chair upon his reservation. And 
there are seven special dentists provided 
for the care of 320,000 Indians. Third, 
tuberculosis. Superinduced in numerous 
instances by acute starvation, contracted 
in the very country whither we send 
tubercular patients for recovery. Ac- 
cording to an official report in 1914 there 
are 25,000 Indians suffering with tuber- 
culosis with available beds for the care 
of 5,000 patients. Fourth, trachoma. 
Surgeon General Rupert Blue of the 
United States Public Health Service 
Corps was appointed by the Congress of 
the United States to use his entire med- 
ical staff and report to Congress the 
health conditions of the Indian. His re- 
port rendered to Congress January, 1913, 
states that 65 per cent of the Indian 
population is going blind with trachoma. 

This is but the alphabet ; the literature 
of struggle, deprivation, starvation, and 
death goes on until dreary tomes might 
be written. 

Another comment in the case— 

Up to 1912 out of 645 Acts 600 re- 
late to Indians,—some to Indians in 
general, and some to separate tribes, 
Not all Acts, like those for opening a 
reservation, are enforced. In Kopler’s 
Laws there are 140 sections of the Re- 
vised Statutes relating to Indians. There 
are three large volumes containing more 
than three thousand pages wherein is 
written confusion upon confusion and 
many times the death warrant of the 
Indian’s hope. Leagues of red tape 
which add confusion and emphasize in- 
efficiency have gone forward since the 
days of Grant, until there can be no hope 
for the Indian without a recodification of 
Indian Laws. 

Among instances of how the Indian is 
tethered with deleterious and iniquitous 
land laws, there may be mentioned a law 
passed with reference to the Chippewa 
Indians on the White Earth Reservation. 
The law allowed the “mixed bloods” to 
sell land and timber, and since there was 
no one to determine which were mixed 
bloods, any Indian who liked sold his 
land and timber to the designing trader, 
and millions were mulcted from these 
Indians, their fertile farms taken and 
their hillsides denuded of timber. 
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In Oklahoma a law was passed en- 
abling judges of probate courts to ap- 
point guardians over minor Indians, 
which gave opportunity for unscrupulous 
guardians to sell farms and oil lands to 
their friends and to great corporations, 
thus swindling these Indian children out 
of millions of money. 

By treaty the Yakima Indians in Wash- 
ington were allotted water for the ir- 
rigation of 80 acres of land; a law was 
passed placing all water rights in the 
hands of the Reclamation Service; the 
Indian was furnished with water for 20 
acres, instead of 80, and the white man 
got the rest. ’ 

A law was passed appropriating vast 
sums for the purpose of building ir- 
rigating ditches on the Blackfoot Reser- 
vation, a land of agricultural impossi- 
bility, a land of high altitude, a land of 
rocks, and frost every month in the year. 

You may read in Senator Lane’s re- 
port, Part 6 A, above referred to, on 
page 661: “I want to say it has been 
estimated that it will cost about $3,000,- 
000 to complete the irrigation project. 
They have already expended over $943,- 
000, and there are not to exceed ten 
Indians getting any benefit from the 
proposition thus far.” And on page 669 
the statement is made: “As heretofore 
stated, some $942,413.68 of tribal funds 
have been expended on the Indian irri- 
gation project on said reservation to 
date. It is shown that very little benefit 
has so far accrued to the Indians from 
this large expenditure of money.” Let 
it be known that “Tribal Funds” means 
Indian money, money that belongs to the 
Indians from the sale of tribal lands. 
Here is a law which compels the Black- 
foot Tribe of Indians to expend a million 
dollars of their money for an irrigation 
project, a project which, if completed, is 
to cost millions more, and ten Indians 
so far have had the use of the water. 
Thus far, therefore, the whole tribe ex- 
pends $100,000 for each of ten Indians, 
only to have his crops smitten by frost. 

Senator Harry Lane is authority for 
the statement that three Indians were 
delegated by their tribe to represent the 
tribe at Washington at some hearings 
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with reference to tribal affairs. Another 
element in the tribe, fearing that they 
would not be adequately represented by 
the delegates appointed, persuaded three 
other Indians to go to Washington to 
act as advisers. These Indians left the 
reservation without permission and, of 
course, officers of the law were sent to 
apprehend them. Two of them were 
arrested and returned to the reservation, 
the third Indian, making his escape, 
reached Washington. Another arrest 
was made, an attorney was sought for 
defense, but permission had to be gained 
from the Indian office, and here is the 
decision rendered: “No Indian, even 
though he be a citizen of the United 
States, has the right to employ an at- 
torney to defend him in a court of law, 
without the consent of the Commissioner 
of Indian Affairs.” 

These comments are but hints of the 
whole—is not the Case before the Court? 
What is the verdict? Is it mockery to 
call it civilization? Is it slavery? Have 
we freed one race and enslaved another? 

In Independence Hall, Philadelphia, 
there hangs the sublimest of all our 
national heirlooms,—the Old Liberty 
Bell. Around its worn bronze dome you 
read the immortal lettering from the 
great Law Giver of Israel—‘Proclaim 
liberty throughout all the land to all the 
inhabitants thereof.” Bring forth your 
hammer and chisel and carve down the 
sides of the crack in the old “Voice of 
Liberty” this—“‘The Indian excepted.” 
Liberty for the black man, the brown 
man, the yellow man, the white man, but, 
no liberty for the Indian. To-day the 
Indian has no rights in the courts of the 
land. He cannot prosecute a single case 
in the court of claims without a special 
act of Congress in each individual case. 

It was a legal mind that penned the 
Declaration of Independence, and all 
along through the nation’s history astute 
and noble-minded lawyers have inter- 
preted and made effective the Constitu- 
tion. May it not be that NOW, while 
the world is waiting for the majesty of 
a great voice to illuminate again the 
world and the spirit and genius of 
LIBERTY, that there shall sound 





716 Case and Comment 


through the nation the voice of the 
LAWYERS OF THE LAND another 
trumpet call announcing and making ef- 
fective the Old Declaration— 

“We hold these truths to be self-evi- 


dent that all men are created equal; that 
they are endowed by their Creator with 
certain inalienable rights; that among 
these are life, liberty, and the pursuit of 
happiness.” 


‘“‘Proclaim Liberty Throughout .All the 
Land, To All the Inhabitants Thereof. ’’— 
Lev. XXV:10 





The Civic and Governmental Ideals 
of the Iroquois Confederacy 


BY ARTHUR C. PARKER 
State Archaeologists of New York ; President Society of American Indians ; 
Author of “The Constitution of the Five Nations.” 


| HE Confederacy of the 

| Five Nations of the 

Iroquois was founded 

on the doctrine of the 

community of group 

welfare. Its founders, 

Dekanawida, Hiawa- 

tha, and Djikonsaseh, 

believed that tribal groups 

speaking similar dialects 

should institute a movement 

for the consolidation of the Huron-Iro- 

quois stock under a confederate govern- 

ment. To this nucleus should be added 
other tribes as op- 
portunity afforded. 
Warefare would 
therefore be abol- 
ished, and, through 
the reign of peace, 
prosperity would 
come. Indeed, the 
Constitution of the 
Confederacy as 
finally drawn up 
was called the 
Great Peace Law. 
Through organiza- 
tion, the idea was 
to establish a mu- 
tual understanding 
of the groups and 
to consolidate indi- 
vidual interests. In 
this manner inter- 
group warfare 
would be abolished 
because reasons for 
armed _ conflict 
would no longer 
exist. The second 
ideal was that of 


the right of the people, in the broadest 
sense, to govern themselves. Every child 
was born into a group, clan, or phratry 
having a specific function and a definite 
relationship to other groups. Indeed in 
many instances a name bestowed upon an 
individual by the name holders of his 
group was more the name of an office 
than of a person. Failure to perform the 
funttions of office, therefore, might 
mean the exnomination of the individual. 
Though all the people might rule, only 
those who from birth had been trained 
for ruling were elected to office. Though 
the fifty sachems 
of the Confederacy 
were in a measure 
hereditary rulers, 
yet there was a 
latitude of choice. 
Several male mem- 
bers of a “hoya- 
neh” family were 
considered for the 
office. The oldest 
within limits was 
the logical candi- 
date, but if his life 
record was against 
him another man 
might be nomi- 
nated for a civil 
ruler. Thus, there 
was a_ healthful 
rivalry, and the go- 
ing man whose an- 
cestry made him 
a candidate for 
sachemship en- 
deavored to attain 
that proficiency 
that would at once 





718 


recommend him. Thus, the trained and 
proved thinkers ruled the Confederacy. 
As a check on the national and confeder- 
ate councils, there were councils of the 
men and of the women, both clan and 
national. The women’s council nomi- 
nated the sachems, and the national coun- 
cil of men _ generally confirmed the 
women’s choice. 

The constitutional requirements for 
the character 
and fitness of 
a sachem were 
generosity, 
truthfulness, 
reliability, 
chastity, moral 
courage, pa- 
tience, consis- 
tency, social 
service, and a 
religious spirit. 
All these 
things were re- 
quired, and a 
national officer 
could be _ re- 
noved for fail- 
ure in any one of them, after fair warn- 
ing and after judgment in the people’s 
council. 

Lest good men be overlooked who 
might be of service to the nation, “pine 
tree or honorary” chiefs were elected, 
who were allowed to speak and to ad- 
monish in council, but who could not 
vote. 

The people’s council could initiate a 
proposition and demand action by the 
national or confederate council; they 
could nullify a national or confederate 
decree. In such matters the women had 
the greatest influence. In all councils an 
order or decision had to be unanimous. 
This was sometimes difficult, but there 
were just and courteous ways of secur- 
ing an unanimous action even in the 
council of the Confederacy. This idea 
bred courtesy and tolerance among the 
people. 

The land was held in common, but 
individual rights of occupancy were rec- 
ognized, subject to the prior right of the 
clan and nation. Land could not be sold 
any more than air could be, by the Iro- 
quois law. Neither had any man the 
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right of monopoly. The execution of the 
law was left largely to the social forces of 
the Confederacy. Thus murderers could 
be banished for a period with orders to 
return for execution. There could be rep- 
aration, however, by proper gifts and 
promises to the aggrieved relations and 
friends of the murdered man, or these 
friends and relations could execute the 
criminal on sight. Orphans and _ the 
aged were 
cared for by 
the clan. The 
Iroquois Con- 
stitution was 
the legal basis 
of the Iroquois 
“Kultur,” and 
to establish it- 
self it sought in 
every way to 
persuade other 
groups to join 
the Confed- 
eracy. Failing 
three times to 
convincea 
tribe peaceful- 
ly, a war of extermination was waged, 
and the broken groups of the conquered, 
adopted and distributed in the villages 
of the various nations. Once adopted, 
though they might in a measure be slaves, 
the captives were loyal, and their children 
were given full rights. 

The Iroquois in their treatment of 
prisoners were not more cruel than the 
Romans; and, indeed, their festivals of 
victory were similar to the triumphal 
pageants of the Czsars. Prisoners of 
spirit often preferred death by torment, 
and requested it. 

The Iroquois religion, with all its ig- 
norance of natural phenomena, had many 
virtuous tenets. Though minor spirits 
might be exercised for luck or personal 
gain, the Creator was never looked to as 
a great fetich who could grant petitions. 
To that Supreme Being, thanksgiving 
alone was rendered, and it did not occur 
to the simple-minded Iroquois that the 
Supreme Ruler should be instructed in 
his duty toward his creatures and crea- 
tion. No wars were waged because of 
religion, and no individual suffered re- 
ligious persecution while the Confeder- 
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acy retained its original integrity. The 
coming of the white man, however, be- 
cause of their faulty-adherence to their 
own teachings, made the Iroquois preju- 
diced against trans-Atlantic morals. 

The Iroquois always desired peace, 
but not peace at the cost of national 
honor ; they desired the friendship of all 
nations, but not to the degree of sub- 
serviency, and to that end cultivated 
oratory and diplomacy along with their 
military system to such an extent that 


both the early French and English were 
astonished and frequently baffled. 

All of the Iroquois people were an ag- 
ricultural, village dwelling race, and, 
could they have carried out their govern- 
mental policy without European inter- 
ference, would have erected an aborigi- 
nal empire of no mean magnitude. 
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In Governing the Indian, Use the Indian! 


BY JOHN M. OSKISON 
(Cherokee) 


5) NE of my fellow tribes- 
men, now a member 
of Congress from 
Oklahoma, helped me 
to form my ideas of 
the ability of the In- 
dian to understand his 
own problems, and to 

fight effectively for their 

right solution. He was the 

attorney of my people in the 
days when the Dawes Commission were 
at work on the complicated business of 
settling the affairs of the Five Tribes. 

I was very young then, and “Bill” 
Hastings was no graybeard either, hav- 
ing arrived at about the age of twenty- 
eight. I remember with something of a 
thrill the curt, pouncing manner of the 
young Cherokee attorney. In the par- 
ticular session I remember, Hastings was 
fighting the claims of certain descend- 
ants of negro slaves owned by Cherokees, 
and he was battering down the structure 
of proof reared by the negro claimants’ 


white attorney. There was a certain cool, 
sarcastic quality in the Cherokee attor- 
ney’s questions and comments,—the as- 
sured manner of the man who knows 
exactly what he is talking about and is 
out to puncture the other fellow’s vague 
claims and theories. So far as I could 
see, the fact that Hastings was an Indian 
created no prejudice in the minds of 
those white men who were sitting to hear 
the arguments. 

A good while I carried that impres- 
sion. Then I began to come in contact 
with young and educated Indians of 
other tribes, who told me that at home, 
on their reservations, they were merely 
subjects of the white man put there by 
the government to administer Indian af- 
fairs. They had no standing, no voice, 
no influence,—unless they chose to fol- 
low unquestioningly the policy of the 
agent or superintendent. Usually, these 
young men and young women had specific 
proof of incompetence or graft in cer- 
tain features of reservation administra- 
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tion.—not difficult to find in view of the 
miscellaneous character of the men sent 
out to take charge. But they found it 
difficult to get a hearing anywhere. 

My new Indian friends opened up to 
me another vision of the Indian from 
that I had known. To me, Hastings, uni- 
versity trained, 
fighting before 
white men for the 
interests of his 
tribe, seemed per- 
fectly logical. I 
had been told that 
the legislature of 
my tribe as early as 
1819, a quarter of 
a century before 
any such laws were 
enacted by the 
whites, had pro- 
hibited traffic in 
liquor. Of course, 
the Indians knew 
their own prob- 
lems! I have had 
to give up much of 
my early pride in 
the work done for 
Indians by In- 
dians; what has 
been true of my 
own tribe is not 
typical of the res- 
ervations. There 
has been a thirty- 
three-year period 
of suppression which has done infinite 
harm to the theory of Indian leadership. 
It began about 1883, when Grant’s policy 
of placing the agencies under missionary 
control was abandoned in favor of the 
spoils system. Under the guidance of 
church workers, the reservation Indian 
was encouraged, not merely to become a 
religious leader, but also a leader in the 
industrial education of his people. Mis- 
sions could grow fastest when they could 
count upon active help from those men 
and women who were natural leaders. 

However, it was no system for the 
spoilsman agent! He was a politician, 
ignorant of Indian government methods. 
He knew what a white community of 
the size of the reservation over which 
he was given control would expect in the 
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shape of government, and he tried to 
give that system of regulations and that 
theory of industrial organization to the 
Indians under his jurisdiction. 

The political agent has seldom been in 
sympathy with the Indians. Unlike the 
agent working under the stimulus of mis- 

' sionary zeal, he has 
regarded his exile 
to the reservation 
as a real hardship. 
So he tackled his 
job in a spirit of 
‘let - me - alone-if - 
you-don’t-want-to- 
yet-into trouble!” 
Such was the atti- 
tude of the average 
honest agent after 
1883. Of course, 
the grafter was 
even more intent 
upon getting into 
his own hands con- 
trol of all reserva- 
tion activities. So, 
the old men and 
women who used 
to exercise author- 
ity over the prac- 
tical affairs of their 
people, and guide 
their moral de- 
velopment, were 
shoved into the 
background,—into 
a permanent ob- 
scurity. Councils continued, but more and 
more they were spoken of by the agents 
as long-winded, time-killing, powwows. 
Almost any Commissioner of Indian Af- 
fairs, after six months in the office at 
Washington, felt qualified to act on any 
reservation as a wise representative of 
the “Great Father.” Of necessity, he 
had to back the authority of his agents, 
—and that meant stilling the voices of 
those Indian leaders who dared: to dis- 
agree with the agent’s policy. 

True enough, tribes continued to send 
delegations to Washington, and the 
President heard them. But what could 
he do except to refer their bill of com- 
plaint to the Indian Commissioner with 
instruction to look into it? What could 
the Commissioner do except to refer it 
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to his appointed agents and inspectors? 
And finally what could they do except to 
insist that their original acts or policies 
were best for the Indians? 

Old-time Indian leadership and wis- 
dom fell under the ban along with long 
hair and the shoulder blanket. 

It has been forty-five years since Gen- 
eral Ely Parker, a Seneca Indian who 
had been on Grant’s staff and acted as 
his secretary in the Civil War, left the 
office of Commissioner of Indian Affairs. 
No one of Indian blood has since been 
found worthy to hold that office! The 
roll of Indians chosen to fill subordinate 
positions of responsibility in the service 
is pitifully short. 

Yet education has gone forward,— 
through many mission schools, through 
government reservation schools and such 
outside institutions as Carlisle, Haskell, 
Hampton, and Sherman Institute. A 
large number of young men and women 
of Indian blood have departed from, the 
reservations to pursue college and tech- 
nical courses. They have become able 
professional men and women in the large 
cities of the country. When I go to the 
annual meeting of the Society of Amer- 
ican Indians (organized to bring such 
as they into co-operation) I meet them 
from about every corner of our country, 
except the reservations. 

This is not written merely as a lament 
over lost opportunities. I suppose most 
readers are fairly familiar with the the- 
ory that Indian affairs in this country 
have been badly managed; and they do 
not lack knowledge of the evidence. 
What I want to say now is, that there 
is yet time to revise our theory. 

In the states of Arizona, New Mexico, 
California, South Dakota, Montana, Min- 
nesota, North Dakota, Idaho, and Wash- 
ington are some 128,000 of the least 
advanced of our Indians. Thus 95 per 
cent of Arizona’s 30,000 Navajos, Apa- 
ches, Pimas, Papagos, and _ smaller 
groups are full-bloods ; of New Mexico’s 
21,000 the percentage is 99; about 13,500 
of South Dakota’s 19,000 are full-bloods ; 
while in Nevada and Idaho the propor- 
tions are 87 per cent and 8&4. per cent. 
Here live our real “problems ;” the pure- 
strain Indians who do not talk English, 
whose education is hardly started, who 
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are still vague about the meaning of 
white civilization. 

In such tribes as these you may find 
survivors of the old generation of lead- 
ers,—mature people upon whom the hand 
of the agent has as yet fallen only lightly. 
If you want to know about the govern- 
ment of the vital affairs of the Nava- 
jos, go back into the mountains of Ari- 
zona and New Mexico, not to the office 
of the superintendent! So, with the 
Apaches. So, with the Oglala and Teton 
Sioux of South Dakota, the Utes of 
Colorado and Utah, the Assiniboin, 
Cheyenne, Crow, and Piegan tribes of 
Montana. 

These people have a long march ahead, 
— many years of effort to understand 
white government, of difficult adaptation 
to white civilization. Consult any recent 
report of the Indian Bureau to get an 
idea of what bewildering questions of 
irrigation, assisted stock raising, leasing, 
school administration, timber utilization, 
modern farming, are being thrust upon 
them for action. And the multitude of 
problems affecting the personal life of 
the families. 

One would think that our government 
would bid eagerly for the help of the 
old people in these tribes; try by every 
means to make them allies, give them as 
full measure of responsibility during the 
transition time as they could be induced 
to shoulder. One would suppose that 
the few young Indians from those tribes 
who have had training in the higher non- 
reservation schools and in the white 
man’s colleges would be drafted into the 
service and set to work. 

They are not. The few exceptions 
may be listed on the back of an envelop. 

T recall the talk of an enlightened 
member of the Board of Indian Commis- 


.sioners (an unpaid body of men estab- 


lished by President Grant to act as ad- 
visers to the Bureau of Indian Affairs, 
but with no administrative authority) 
some years ago. I refer to it here to 
illustrate the waste of ability under our 
thirty-three-year-old system of Indian 
management. 

Dr. Gates had made a trip from his 
home in Massachusetts across the country 
to California; and on his way back (as 
a representative of the Board of Indian 
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Commissioners) he had visited the Mo- 
doc and Klamath tribes in Oregon, and 
the Blackfeet and Fort Peck reservations 
in Montana. They were very brief visits, 
yet in his talk Dr. Gates mentioned 
Henry Jackson, old Chief Lalu, Henry 
Wilson, Jesse Kirk (of the Oregon 
tribes), and three old Blackfeet judges 
of the court of Indian offenses,—presid- 
ing Judge Shorty White-Grass, and as- 
sociate judges Little Plume and Wolf 
Tail, besides the 150 Northern Yank- 
tonai Sioux and Assiniboines who met 
him in council at Fort Peck. These pure- 
strain Indians had impressed him in a 
way to make him hold them in mind for 
months after his return to a busy sched- 
ule of duties as president of Amherst 
College. 

A sitting of the court of Indian of- 
fenses at the Blackfeet agency was de- 
scribed with too great detail to quote 
here, though it makes a fascinating pic- 
ture of Indian justice in operation. One 
case which Dr. Gates heard through was 
that of Cowbedding v. Cowbedding, man 
and wife. Under a more developed civ- 
ilization, the action would probably have 
been for a separation, with an allowance 
to Mrs. Cowbedding. There had been a 
quarrel, a blow, and both parties had 
made application, through the Indian 
police, to the court for a determination 
of the rights of the case. 

Very patiently and solemnly, Judge 
Shorty White-Grass (“immense head, 
strongly marked features, a deep chest 
and powerful arms and shoulders, and a 
voice which would fill easily the chamber 
of our House of Representatives at its 
noisiest,” with a green parrot perched 
on his left arm and whispering into his 
ear from time to time) and his two as- 
sociates listened to the stories of both 
man and wife. They agreed exactly ex- 
cept upon one minor point. When both 
had finished, the judges went into con- 
sultation; and Shorty White-Grass ren- 
dered the decision. It was preceded by 
a lecture, “as kindly a mingling of pa- 
ternal and neighborly advice with the ad- 
ministration of rudimentary justice as 
one could ever hope to hear.” The two 
would not be punished in any way; they 
must sit together there in the court room 
and think over the right thing to do. 


Personally, the judge thought the right 
thing was for them to torget their quar- 
rel and go home. Still, he would leave 
the decision to them. They sat silent for 
half an hour, then locked round at one 
another and “quietly rose and went out 
together. As I looked out the window, 
I saw an almost unheard-of sight,—an 
Indian man helping his wife to mount 
her saddle horse!” 

At Fort Peck, one of the oldest chiefs 
among the Assiniboines was quoted to 
Dr. Gates by the interpreter in these 
words: “When I was a young chief, all 
the young men kept silence and the old 
men talked in council ; and that was right, 
for the old men knew, and we did what 
the old men said. But I have lived to see 
a time when the other thing must be 
done. We old men must be silent, and 
we must hear the young men speak. For 
we must all go the white man’s way. 
There is no other way now. The buffalo 
are gone. There is no game. And the 
old men could not go East. But our 
children have gone East, and they know 
the white man’s way. A light comes 
from the East, and our young men have 
seen it. We old men must listen to 
them. We must keep silent and go as 
the young men tell us,—in the white 
man’s way.” 

This speech was the summing up of 
recent history for those Indians; it came 
after a number of returned Carlisle stu- 
dents had been called upon by the old 
people to talk of what they had learned 
about the “new way” in the East. 

In the administration of tribal business 
of real importance none of these men 
who impressed Dr. Gates had any part. 
To be sure, Shorty White-Grass, Little 
Plume, and Wolf Tail sat there as a 
court of Indian offenses, but in any case 
of actual importance their decision would 
have amounted to nothing without the 
o. kK. of the agent. 

Those young men, home from Car- 
lisle, to whom the old men listened, were 
not in the Indian service,—or, if they 
were, their jobs were agency tailor, po- 
lice, blacksmith, or herder. Every clerk 
or teacher or other employee who was 
called upon to exercise discretion was a 
white appointee. 

To some genuine friends of the In- 
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dians—that is, a gathering of represent- 
ative Americans—I recently made the 
plea which I take the liberty of repeat- 
ing here: 

“To give educated, or otherwise ca- 
pable, Indians a larger part in the ad- 
ministration of Indian affairs, and to let 
the Indians generally know more about 
what is being done for them,—these are 
two essentials of reform in our Indian 
Bureau. 

“T have no complaint to make against 
the personnel of the bureau. The days 
of the wholly incompetent political agent 
are safely past, and in aggregate num- 
bers Indian employees of the govern- 
ment make a fine showing. But in 
friendly earnest I want to say this: So 
far as I have been able to see, it is all 
but impossible for the sort of educated 
Indians I know best—leaders in our own 
Society of American Indians—to work 
for the Indian Bureau, and therefore for 
their people. Either they never get a 
chance at any responsible position, or 
they get into hot water and are turned 
out as ‘trouble makers,’—a phrase much 


used in the Indian -service. 
“Why are they branded as 


‘trouble 
makers?’ I don’t know positively, but 
I have a very good idea. Being Indian, 
and sympathetic, they find out a great 
many things that need attention,—mat- 
ters involving neglect, inattention, petty 
criminality and immoralities. They bring 
these matters to the notice of the agent 
or superintendent. He is working hard, 
and convinced that he is doing well as 
an administrator. He resents having 
criticisms of his policy thrust under 
his eyes. He sends a complaint to 
Washington, and the Indian employee is 
either transferred to some unfamiliar 
work or dismissed. 
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“T have talked to a number of these 
‘trouble makers’ at great length; I think 
they are exceptionally alert and balanced 
individuals ; the detailed stories they tell 
me of their experiences convince me that 
all the troubles they ever started ought 
to have been started. 

“Isn’t it worth while for the govern- 
ment, through the Bureau of Indian Af- 
fairs, to make special efforts to use the 
capable men and women of the race,— 
not merely as policemen and tailors and 
cooks and laundry helpers, but in posi- 
tions of leadership? ‘Trouble makers’ 
cannot, at any rate, be accused of in- 
difference; they have energy. Can't 
their interest and energy be utilized? 
Must it continue to be impossible for 
such young Indians as are making their 
way as doctors and lawyers and business 
men and trained nurses and singers and 
members of Congress to serve their race 
by taking some share in the administra- 
tion of Indian lands equal in area to New 
England plus New York, New Jersey, 
Delaware, and Maryland; and in the set- 
tlement of money and human problems 
vital to some 270,000 of their fellows? 
Shall we go on excluding from our gov- 
erning councils those who know the 
hearts of 150,000 full-bloods who still 
must be shown how to walk in the white 
man’s way? 

Why not try, in governing the Indian 
and in administering his affairs, to use 
the Indian? 
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BY JOHN R. T. REEVES 
of the District of Columbia Bar 


VEN after an Indian is 
dead the government 
still continues to look 
out for his property 
rights, and one of the 
most important activi- 
ties of the Indian Bu- 
reau at this time is its 

probate work. Prior to 1907, 

much doubt existed about the 

question of jurisdiction, state 
or Federal, over the estates of deceased 
Indians, and no uniform practice seems 
to have been in vogue. 

The General Allotment Act of Febru- 
ary 8, 1887 (24 Stat. at L. 388, chap. 
119, Comp. Stat. 1913, § 4195), aside 
from casting citizenship upon the Indians 
allotted thereunder, directed the issuance 
of trust patents under which title to the 
land allotted is held in trust for a period 
of twenty-five years for the sole use and 
benefit of the allottee, or, in case of his 
decease, of his heirs according to the 
laws of the state or territory where such 
land is located. This was regarded by 
many as placing jurisdiction over the es- 
tates of deceased Indian allottees in the 
local courts. Others contended that it 
was simply a direction by Congress as to 
the devolution of inherited trust allot- 
ments, which in no sense clothed the 
state courts with authority to administer 
these estates. Some purchasers of such 
allotments, under the Act of May 27, 
1902 (32 Stat. at L. 275, chap. 888, 
Comp. Stat. 1913, § 4223), for their own 
protection, insisted that probate proceed- 
ings through the local courts be had. 
Others were willing to take a chance and 
purchase without such proceedings. 

The atmosphere was cleared somewhat 
in 1907, by the Supreme Court of the 
United States, in the case of McKay v. 
Kalyton, 204 U. S. 458, 51 L. ed. 566, 27 
Sup. Ct. Rep. 346, wherein it was pointed 
out that in the absence of specific au- 
thority from Congress, the state courts 


had no jurisdiction over Indian allot- 
ments held in trust by the United States, 
even where the original allottee was de- 
ceased. Prior to this decision the state 
courts in many instances had assumed 
jurisdiction and proceeded to ascertain 
the heirs of deceased Indians. Frequent- 
ly the Interior Department recognized 
and formally approved these proceedings, 
where found regular. Even after this 
decision, however, matters drifted along 
in a more or less slipshod manner until 
Congress, by the Act of June 25, 1910 
(36 Stat. at L. 855, chap 431, Comp. 
Stat. 1913, § 4226), specifically author- 
ized the Secretary of the Interior, after 
notice and hearing, to ascertain the heirs 
of deceased Indian allottees and directed 
that his finding should be final and con- 
clusive. This resulted in depriving even 


the Federal courts of any further juris- 


diction over the subject-matter. Bond v. 
United States, 181 Fed. 613; Pel-ata- 
yakot v. United States, 188 Fed. 387; 
Hallowell v. Commons, 239 U. S. 506, 
60 L. ed. 409, 36 Sup. Ct. Rep. 202; 
Lane v. United States, 241 U. S. 201, 
60 L. ed. 956, 36 Sup. Ct. Rep. 599. 

Originally this provision of the Act of 
June 25, 1910, did not apply to the state 
of Oklahoma, but by the supplemental 
act of February 14, 1913 (37 Stat. at L. 
678, chap. 55, Comp. Stat. 1913, § 4228), 
all Indian allottees in that state were in- 
cluded, except members of the Five Civ- 
ilized Tribes and the Osage Nation, in 
whose behalf special statutes had there- 
tofore been enacted. Under these acts 
no fees for administering the estates of 
deceased Indians were collectable, nor 
were any appropriations made for carry- 
ing on the work. The number of estates 
handled annually, therefore, was com- 
paratively negligible. 

The Act of June 30, 1913 (38 Stat. at 
L. 80, chap. +), appropriated $50,000 for 
this work and authorized the collection 
of $15 from each estate so administered. 
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Active operations immediately began. 
Trained lawyers, designated “examiners 
of inheritance,” were placed in the field. 
Notices were posted and hearings held. 
The examiners soon found they had no 
bed of roses. To a large extent mar- 
riage among the Indians consisted of but 
cohabitation and no divorce, but separa- 
tion at pleasure. Many of the witnesses 
had but a faint conception of the white 
man’s idea of relationship, frequently 
designating each other “brother” or 
“uncle,” when an entirely different con- 
sanguinity, or none at all, existed. Their 
method of computing time was entirely 
different from our own. The only way 
they could fix important events was “two 
years after the war,” “the year the 
agency was removed to Whetstone,” etc. 
“Adoptions by tribal custom,” and the 
fact that frequently the decedent whose 
estate was being administered had de- 
parted this life some twenty-five or 
thirty years previously, augmented to no 
mean extent the difficulty of getting at 
the facts in the case. 

However, the best information obtain- 
able is procured from the witnesses, dis- 
interested and otherwise. This is sup- 


plemented by such data with reference to 
births, deaths, marriages, etc., as the cen- 
sus returns, annuity rolls, and other rec- 
ords at the local agency may show. Ap- 
plying the facts to the state law govern- 
ing descent, the examiner submits his 


findings to the Indian office. There his 
work is reviewed by a corps of trained 
experts, who, in turn, place the matter, 
with appropriate recommendations, be- 
fore the Secretary of the Interior for 
final action. 

With eighteen examiners of inher- 
itance in the field, scattered through as 
many states and ever being under the 
necessity of ascertaining the heirs ac- 
cording to the laws of the state where 
the allotment is situated, the reviewing 
officers find themselves charged with re- 
sponsibilities sufficiently heavy to bring 
forth their very best efforts. Frequently 
the estates are of no mean value, involv- 
ing, as they sometimes do, mineral rights 
which alone run the value of the property 
up into thousands and sometimes hun- 
dreds of thousands of dollars. 

Since June 25, 1910, approximately 
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20,000 estates of deceased Indians have 
been adjudicated, and the service ren- 
dered has been of incalculable benefit to 
the Indian heirs. Under the former 
practice, while the finding as to heirs by 
the local courts may have been correct, 
yet because the property of the Indian 
was not subject to taxation, the local offi- 
cials manifested but little, if any, inter- 
est in the affairs of the Indian. Un- 
scrupulous administrators and guardians, 
coupled with an indifferent probate 
judge, frequently resulted in the Indian 
heirs being defrauded out of large sums, 
“with the approval of the court.” Un- 
conscionable attorneys’ fees were al- 
lowed, and all sorts of expenditures un- 
der the guise of “necessities” approved, 
—in one case a driving team and buggy 
for an eleven-year-old boy who then was, 
and for a number of years had been, con- 
fined in an insane asylum. 

With jurisdiction in the Secretary of 
the Interior, the estates of deceased In- 
dians are administered without cost to 
the heirs, other than the $15 fee now 
allowed by law. In the usual run of 
cases outside attorneys are not employed. 
As the Interior Department is charged 
with the duty of protecting the interests 
of the Indians, the hiring of attorneys by 
Indians is discouraged as much as pos- 
sible. In complicated cases, however, 
where the estate is large, the legal points 
close, and the apparent heirs doubtful, 
the contending claimants are allowed to 
engage counsel, usually upon a fee de- 
termined in advance and approved by the 
Department. This enables cross-exam- 
ination of the witnesses to be had at the 
hearing, and written briefs to be filed for 
use of the reviewing officers. 

The foregoing has no application to 
the lands allotted to members of the Five 
Civilized Tribes and the Osage Nations 
in Oklahoma, which have “a law unto 
themselves.” By the Acts of June 7, 
1897 (30 Stat. at L. 62, chap. 3), and 
April 28, 1904 (33 Stat. at L. 573, chap. 
1824), Congress conferred on the local 
courts jurisdiction over the estates of de- 
ceased Indian allottees in the then Indian 
Territory. This was supplemented by 
later acts, especially the Act of May 27, 
1908 (35 Stat. at L. 312, chap. 199), 
which laid the foundation for the ap- 
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arance in the local courts of Federal 
officers in behalf of the Indian heirs. 
Still later acts appropriated funds for 
this work, the Act of May 18, 1916 (39 
Stat. at L. 147), carrying $85,000 for 
this purpose. To facilitate expeditious 
handling of the work, the former terri- 
tory was divided into twenty districts, 
with a “probate attorney” in charge of 
each. Co-operation with the local au- 
thorities has resulted in the adoption of a 
new set of rules of procedure in probate 
matters. Under these, the property rights 
of the Indian heirs, with the aid rendered 
by the probate attorneys, are fully pro- 
tected. Delinquent guardians have been 
rounded up and compelled to make good 
any shortages ; straw bondsmen have been 
dismissed and responsible sureties sub- 
stituted; dishonest guardians have been 
removed and men of integrity appointed ; 
dangerous loans have been recalled and 
sound financial investments substituted 
therefor, and in some cases even crim- 
inal actions have been instituted, where 
the facts disclosed were sufficient to jus- 
tify such action. 

Per capita the Osages are the richest 
of our Indian tribes. Last year, the an- 
nual income accruing to each member was 
$2,000. A family consisting of say a 
husband, wife, and four children should 
be able to live very comfortably on $12,- 
000 per annum. Where you find the 
greatest accumulation of wealth, there 
also you find the greatest aggregation of 
the unscrupulous, ever seeking an oppor- 
tunity to prey on the unwary. 
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The Act of June 28, 1906 (34 Stat. at 
L. 539, chap. 3572), authorized allot- 
ments to Indians on the Osage reserva- 
tion, but the allotments were not ap- 
proved until the latter half of the year 
1908. Section 3 of the Act of April 18, 
1912 (37 Stat. at L. 86, chap. 83), specif- 
ically clothed the county courts of Okla- 
homa with jurisdiction over the property 
of “deceased and of orphan, minor, in- 
sane, or other incompetent allottees of 
the Osage tribe,” but provided that a 
copy of all papers filed therein should be 
served on the superintendent in charge of 
the Osage agency. Whenever the inter- 
ests of the allottees seemed to require it, 
this office was authorized to appear in 
said court for the protection of the In- 
dians. It was provided further that no 
land should be sold or alienated under 
this section without the approval of the 
Secretary of the Interior. 

Divided jurisdiction always proves un- 
satisfactory. Where the courts and the 
administrative officers of the Federal 
government disagree as to the proper 
course in certain cases, it does not tend 
to promote that spirit of co-operation 
which should always exist between na- 
tional and state officials. Again, the costs 
incident to administration of these estates 
through the county courts, including the 
hiring of attorneys, could well be avoid- 
ed, as the Interior Department is fully 
equipped to handle this work without ad- 
ditional expense to the Indians. 
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BY GEO. R. SHIELDS 
of the District of Columbia Bar 


ARRING a very limit- 
ed few at the seat of 
government who have 
specialized in such 
matters, it seems to be 
a fact that members of 
the legal profession at 
large have but a hazy 

notion of the procedure prop- 

erly to be followed in the 

presentation and prosecution 
of claims against the United States gov- 
ernment. This lack of knowledge is due, 
perhaps, to the infrequent occasion that 
most lawyers have for exercising it; but 
since the government is coming to be 
concerned in so many widely diversified 
interests and relations, and engaged in 
the prosecution of so many public under- 
takings involving contract relations with 
its citizens and others, a natural out- 
growth of which will be a growing num- 
ber of claims and controversies, a brief 
explanation of the procedure to be fol- 
lowed in the handling of such matters 
will be, perhaps, not uninteresting to the 
profession. 

Claims against the government have 
no special peculiarities to differentiate 
them from claims against private corpo- 
rations or individuals. They are the 
outgrowth of circumstances that would, 
under like conditions, result in claims as 
between private parties. It was long 
ago settled that when the government 
enters into commercial dealings with its 
citizens, it abandons, to that extent, its 
sovereign capacity, and is to be treated 
as any other corporation (Bank of Unit- 
ed States v. Planters’ Bank, 9 Wheat. 
904, 6 L. ed. 244; Salas v. United States, 
234 Fed. 842, 844), and it is with the 
class of claims growing out of the gov- 
ernment’s commercial dealings with oth- 
ers that this article is intended to deal. 
Claims upon the bounty of the govern- 
ment in the way of pension, that is, for 
gratuities, and for the recovery of im- 


positions made by law, such as excessive 
income taxes or customs duties paid, are 
in classes by themselves, settled in a 
special way, by special tribunals, and 
are not intended to be treated of in this 
discussion. 

It is a fact that the government is 
coming to be one of the largest contract- 
ing agencies in the country. All the 
equipment for its growing Army and 
Navy, in ships, ammunition, armor, 
clothing, etc., is obtained by purchase 
either of the raw materials necessary in 
its manufacture or of the ready-to-use 
article. All of the public buildings go- 
ing up in increasing numbers all over the 
country, with the furniture and furnish- 
ings therefor, all river and harbor work, 
all supplies for the Indians, and a host of 
other needs, are resulting in an increas- 
ing number of contracts made under the 
sanction of law with private individuals 
or concerns. The government, like any 
other corporation, can contract only 
through its duly authorized officers and 
agents; and it is but natural and to be 
expected that such officers and agents, 
being human, will and do make their 
quota of mistakes and be a party to their 
share of those misunderstandings that so 
frequently occur when individuals deal 
together in terms of dollars and cents. 
It is thus that claims against the govern- 
ment—the kinds of claims herein con- 
sidered—arise. The government through 
its agents makes a contract for labor and 
material or supplies, the meaning of 
which is interpreted in one way by the 
contracting officer and in another by the 
contractor, with the result that the con- 
tractor, after receiving payment in ac- 
cordance with the contracting officer’s 
understanding, feels himself entitled to 
more. Unadjusted differences of opin- 
ion between the two contracting parties 
relative either to matters of fact or points 
of law involved in a proper construction 
of the terms of the contract always af- 
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ford ground for a claim against the gov- 
ernment. Not infrequently, a contrac- 
tor feeling himself really aggrieved does 
not, out of supposed matters of good pol- 
icy, press his claim, preferring to pock- 
et a loss rather than to incur the pos- 
sible ill will of the officer involved. 
Others abandon perfectly good claims 
because they are not advised as to their 
rights and remedies in other directions, 
when the contracting officer has declined 
to make payment. What those rights 
and remedies are, and how to pursue and 
enforce them, is now to be considered. 

Section 236 of the United States Re- 
vised Statutes, originally enacted into 
law as the Act of March 3, 1817 (3 Stat. 
at L. 366, chap. 45, Comp. Stat. 1913, 
§ 368), provides: 


All claims and demands whatever, by the 
United States, or against them, and all ac- 
counts whatever in which the United States 
are concerned, either as debtors or creditors, 
shall be settled and adjusted in the depart- 
ment of the Treasury. 


Very early in the history of the gov- 
ernment, the claims and accounts thus 
committed to “the department of the 
Treasury” for settlement were further 
committed to specified officers in the 
Treasury Department known as “ac- 
counting officers.” Indeed, the original 
act establishing the Treasury Depart- 
ment (Act of September 2, 1789, 1 Stat. 
at L. 65, chap. 12) created the two of- 
fices of auditor and comptroller, the first 
“to receive all public accounts, and, after 
examination, to certify the balance, with 
the vouchers and certificates, to the 
Comptroller, for his decision thereon,” 
and the Comptroller, among other things, 
“to examine all accounts settled by the 
Auditor, and certify the balances arising 
thereon. . . .” The rapid growth of 
government business soon called for the 
addition of other auditors, and the origi- 
nal plan of having all government ex- 
penditures audited in advance of actual 
payment fell into disuse by the appoint- 
ment of disbursing officers, but through 
all the years the essential features of the 
original accounting system have been 
maintained, and it is true to-day as it 
was originally, that the Comptroller of 
the Treasury is the final judge, as far as 
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the executive powers of the government 
are concerned, in all matters involving 
an expenditure of public funds. 

The history of the changes in, and ad- 
ditions to, the accounting officers of the 
government is to be found in the follow- 
ing acts and resolutions of Congress: 
February 20, 1792, chap. 7 (1 Stat. at L. 
232) ; May 8, 1792, chap. 37 (1 Stat. at 
L. 279) ; February 9, 1793, chap. 4 (1 
Stat. at L. 299); March 3, 1795, chap. 
48 (1 Stat. at L. 441); March 3, 1797, 
chap. 20 (1 Stat. at L. 512); July 16, 
1798, chap. 85 (1 Stat. at L. 610) ; March 
2, 1799, chap. 22 (1 Stat. at L. 641); 
March 2, 1799, chap. 23 (1 Stat. at L. 
708) ; March 3, 1809, chap. 28 (2 Stat. 
at L. 536); April 25, 1812, chap. 68 (2 
Stat. at L. 716); March 3, 1817, chap. 
45 (3 Stat. at L. 366, Comp. Stat. 1913, 
§ 368); April 20, 1818, chap. 124 (3 
Stat. at L. 466); February 24, 1819, 
chap. 43 (3 Stat. at L. 487); May 15, 
1820, chap. 107 (3 Stat. at L. 592) ; May 
7, 1822, chap. 90 (3 Stat. at L. 688); 
January 31, 1823, chap. 9 (3 Stat. at L. 
723) ; March 3, 1825, chap. 64 (4 Stat. 
at L. 102); July 2, 1836, chap. 270 (5 
Stat. at L. 80); March 3, 1849, chap. 
108 (9 Stat. at L. 395) ; March 13, 1856 
(11 Stat. at L. 142); March 3, 1857, 
chap. 106 (11 Stat. at L. 201) ; July 17, 
1862, chap. 199 (12 Stat. at L. 593); 
June 30, 1864, chap. 173 (13 Stat. at L. 
223); March 2, 1867 (14 Stat. at L. 
571); March 30, 1868, chap. 36 (15 
Stat. at L. 54) ; July 20, 1868, chap. 176 
(15 Stat. at L. 106, Comp. Stat. 1913, 
§ 419) ; July 27, 1868, chap. 246 (15 Stat. 
at L. 197) ; June 8, 1872, chap. 335 (17 
Stat. at L. 283); June 14, 1878, chap. 
191 (20 Stat. at L. 130) ; March 3, 1881, 
chap. 129 (21 Stat. at L. 385) ; August 
30, 1890, chap. 837 (26 Stat. at L. 399, 
Comp. Stat. 1913, § 6751); July 16, 
1892, chap. 196 (27 Stat. at L. 193, 194) ; 
and July 31, 1894, chap. 174 (28 Stat. 
at L. 205). 

The last-mentioned act effected a com- 
plete and comprehensive reorganization 
of the accounting offices of the govern- 
ment, and is the law now in force. It 
did not greatly change the system there- 
tofore in operation, but it simplified its 
workings and made clear some things 
that had been the subject of frequent 
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discussion under the earlier laws. Un- 
der its operation, there are in the Treas- 
ury Department six auditors: (1) For 
the Treasury; (2) for the War Depart- 
ment; (3) for the Interior Department ; 
(4) for the Navy Department; (5) for 
the State and other departments; and 
(6) for the Postoffice Department. Each 
auditor audits all accounts and settles all 
claims pertaining to or growing out of 
the transactions of the department indi- 
cated by his title, with the exception of 
the Auditor for the State and other de- 
partments, who, as his title partially in- 
dicates, has the accounts and claims of 
all departments, commissions, etc., other 
than those for which there is a regular 
auditor. 

Section 8 of the Act of July 31, 1894 
(28 Stat. at L. 207, chap. 174, Comp. 
Stat. 1913, § 425), provides: 


The balances which may from time to time 
be certified by the auditors , upon the 
settlement of public accounts, shall be final and 
conclusive upon the executive branch of the 
government, except that any person whose ac- 
counts may have been settled, the head of the 
executive department, or of the board, com- 
mission or establishment not under the juris- 
diction of an executive department, to which 
the account pertains, or the Comptroller of the 
Treasury, may, within a year, obtain a revision 
of the said account by the Comptroller of the 
Treasury, whose dectsion upon such revision 
shall be final and conclusive upon the execu- 
tive branch of the government: Provided, 
That the Secretary of the Treasury may, when 
in his judgment the interests of the govern- 
ment require it, suspend payment and direct 
the re-examination of any account. 


The Comptroller of the Treasury, un- 
der one name or another, has always been 


an exceedingly important officer. Orig- 
inally he was the autocrat in all matters 
pertaining to an expenditure of public 
funds, and, from his decision, appeal 
could be had only to the Supreme Court ; 
and even that privilege was taken away 
and he was left for many years as the 
one officer of the government whose de- 
cision no power but Congress could con- 
trol or direct. Appointed by the Presi- 
dent, and under the Secretary of the 
Treasury for administrative purposes, 
his decision has always governed those 
and all other administrative officers of 
the government whenever an expenditure 
from the public funds was in question. 
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With nothing more than a modest force 
of law clerks and expert accountants to 
assist him in the preparation of his deci- 
sions, and with none of the machinery 
ordinarily employed by a court of record 
in adducing evidence, the office of Comp- 
troller of the Treasury is and has been 
all along a court of last resort for the 
great bulk of claimants against the gov- 
ernment, for there is no gainsaying the 
allowances made by him, and even his 
disallowances are final on all the world 
but the claimants themselves. Since the 
establishment of the court of claims, 
claimants do have the recourse, if not 
barred by the Statute of Limitations, of 
prosecuting there the claims which the 
Comptroller has disallowed; and _ this 
right, within certain limits, also extends 
to United States district courts, but this 
does not make the Comptroller’s deci- 
sions any the less binding on the execu- 
tive branch of the government. 

An interesting discussion of the 
weight attaching to decisions of the 
Comptroller of the Treasury, written, 
however, before the passage of the Act 
of July 31, 1894, is to be found in 25 
Am. L. Rev. 727. The most recent dis- 
cussion by the Comptroller himself of 
his jurisdiction is found in volume 21 of 
his published decisions (21 Comp. Dec. 
134). A student of these matters might 
also profitably read “The Comptroller 
and the Courts” by E. I. Renick (Polit- 
ical Science Quarterly, vol. 5, p. 214), 
and “Control of National Expenditures” 
by the same author (Political Science 
Quarterly, vol. 6, p. 248). 

From what has already been said, the 
rights and remedies of those who have 
been unable to obtain a satisfactory set- 
tlement through the officers of the gov- 
ernment with whom they deal direct will 
be fairly apparent. All such have the 
right to a settlement of their claims by 
the proper auditor in the Treasury De- 
partment, with the further right, if not 
satisfied therewith, of having such settle- 
ment reviewed by the Comptroller of the 
Treasury. From the Comptroller’s de- 
cision there is no appeal, but such deci- 
sion is no bar to the filing of a suit in 
the court of claims, or, in proper cases, 
in other United States courts. The rem- 
edy of one whose just claim has been 
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refused by the administrative department 
with which he deals is to file formal claim 
for whatever sum he feels himself legal- 
ly entitled with the proper auditor, sub- 
stantiating the claim by such document- 
ary evidence and arguments as he is able 
to produce. As an illustration, suppose 
one has had a contract with some officer 
of the War Department, who, on final 
settlement, made deduction from the 
agreed contract price; as, for damages 
on account of an alleged delay in com- 
pletion of the undertaking. The con- 
tractor protests against this deduction, 
claiming that the alleged delay was 
caused by the government itself ; but the 
contracting officer declines to adopt that 
view, his superior administrative of- 
ficers sustain him, and the contractor 
must perforce accept settlement as tend- 
ered, or get nothing at all. In such case, 
the contractor can either decline to ac- 
cept the proffered settlement at all, and 
file claim with the Auditor for the War 
Department—a Treasury Department 
official, it is to be noted—for the whole 
balance claimed to be due, or he can ac- 
cept the settlement proffered under pro- 
test as to its sufficiency, and file claim 
with the Auditor for the balance thought 
to be due. 

On receipt of such claim the Auditor 
will call upon the War Department for a 
full report of all the facts of the case, 
and, with all the obtainable facts before 
him, will decide which of the contentions 
is the correct one. If he finds the claim 
unfounded in point of law, he will dis- 
allow it, or if the facts warrant, he may 
allow it in whole or in part. From his 
settlement either way, either the contrac- 
tor or the government, represented in the 
illustrative case by the Secretary of War, 
may, at any time within one year from 
date of the Auditor’s settlement, appeal 
to the Comptroller of the Treasury for 
a revision of such settlement. If the 
claimant appeals from the partial allow- 
ance of a claimed item, he cannot ac- 
cept what the Auditor has allowed, but 
must surrender to the Comptroller with 
his appeal any warrant issued on the 
Auditor’s settlement covering such par- 
tial allowance. A failure to do so robs 
the Comptroller of jurisdiction to con- 
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sider so much of the appeal as relates to 
the item of claim partially allowed. 

The Comptroller, on receipt of appeal 
by either party, will call upon the Audi- 
tor for all papers before him, get such 
other reports upon the facts in contro- 
versy as are deemed necessary, and, up- 
on a consideration of the facts thus dis- 
closed and of such arguments as have 
been advanced, will decide, as a matter 
of law, whether the contractor has been 
correctly paid. If he finds for the con- 
tractor, the papers are returned to the 
Auditor with a “certificate of difference,” 
upon receipt of which, the Auditor re- 
states the account, making settlement in 
accordance with the Comptroller’s deci- 
sion. If he finds the Auditor’s settle- 
ment correct, he so decides, the papers 
going back to the Auditor with a “cer- 
tificate of no difference.” Sometimes he 
finds that the Auditor has allowed too 
much ; in that case, he certifies a differ- 
ence in favor of the government. In 
any case, from the Comptroller’s deci- 
sion there is no appeal. The Secretary 
of the Treasury has power to direct, and 
sometimes but not often does direct, the 
Comptroller to reconsider a decision ad- 
verse to what he considers the best in- 
terests of the government, and payment 
in accordance with the Comptroller’s de- 
cision may be withheld pending such re- 
consideration, but that ends his powers 
in that behalf. If the Comptroller ad- 
heres to his decision, there is nothing the 
Secretary or any other officer of the gov- 
ernment can do to delay payment further. 
It is the end of the chapter, so far as any 
administrative power in the government 
is concerned. 

One fallacy widely prevalent among 
people far removed from the seat of gov- 
ernment is that “influence” plays no un- 
important part in the successful prosecu- 
tion of claims against the government. 
Even lawyers otherwise well posted 
sometimes act upon this assumption. 
Many a weary Congressman is called 
upon to do the impossible by “influenc- 
ing” an Auditor or the Comptroller to 
allow a claim, and political pull is often 
invoked, or sought to be invoked, in the 
same direction. Needless to say, no 
member of Congress or politician of 
whatever degree of importance can be of 
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the slightest service to any claimant be- 
fore the accounting officers, except as 
they are able to supply such officers with 
facts, and any attempt to influence the 
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the decision the President wished was 
not forthcoming. Whether the incident 
really happened is not now certainly 
known, but it is true that there has not, 


decision of such officers would command 
the same kind of scorn and contempt 
that a like attempt to influence the deci- 
sion of a high court would bring. It is 
said that a President some years ago di- 
rected a Comptroller to render a special 
kind of decision which he thought the 
exigencies demanded, but was met with 
the instant reply: “Mr. President, you 
can make a new Comptroller, but while 
I am Comptroller, the law requires me to 
make my own decisions.” There was no 
change in the office of Comptroller, and 


within very many years at least, been the 
slightest suspicion that any decision of 
the accounting officers was shaped in any 
wise by any other considerations than 
the merits of the matter before them for 
decision demanded. 


~ 


SOON ASNOAAMA 


Ministers of Justice 


Men may change and Empires may come and go, but justice remains 
eternal; and her realm reflects no artificial complexity of law, fashioned to 
the varying hour and to the expediency and selfishness of men, but in the 
last analysis contains the accumulated wisdom of the ages, reflecting the 
fundamental concept of right and wrong indelibly embedded in the human 
consciousness—and, like truth— 


“Forever stand secure, 

Its head is guarded as its base is sure, 

The raging storm and rolling wave defies, 
Built by the architect who built the skies.” 


The unending and relentless struggle of the ages still subsists, and goes 
tirelessly and remorselessly on; and the contending forces bend their steps 
up to the Temple of Justice, where you are to minister. ‘Through the streets 
of Vanity Fair,” says a great philosopher, “‘walk Christian and Faithful, ‘and 
on Greatheart’s armour still ring the clanging blows;’ Ormazd still fights with 
Ahriman—the Prince of Light with the Powers of Darkness. He who will 
hear, to him the clarions of the battle call. Strong soul and high endeavor the 
world needs them now. Beauty still lies imprisoned, and iron wheels go 
over the good and true and beautiful that might spring from human lives. 
And they who fight with Ormazd, though they may not know each other, 
somewhere, sometime, will the muster roll be called.’""—Hon. James F. 
Minturn. 
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Tribal Law of the American Indian 


BY HORACE H. HAGAN 
Of the Oklahoma City Bar 


RIBAL law is so inti- 
mately connected with 
the organization and 
foundation of the tribe 
itself, that a study of 
that organization and 
foundation is an indis- 
pensable prerequisite 

to even a rudimentary sketch 

of the law governing the 

tribe. The tribe is centuries, 
and perhaps even milleniums, distant in 
point of time from our present ‘civiliza- 
tion. Yet in the series of graduated 
steps by which man has attained his pres- 
ent civilization it is not near so far re- 
moved. By the alliance of several tribes 
united by the bond of close kinship arose 
the confederacy ; and from the coalescing 
of the tribes, forming such a confeder- 
acy, into a people or a nation, sprang our 
present conception of a state as distin- 
guished from a mere society. 

When the historic four Ionic tribes at 
last merged, their individuality, culture, 
and civilization delighted in an Athens. 
When the three ancient tribes of Rome 
began to forget that they were Ramnes, 
Sabines, and Etruscans, and to remember 
only that they were Romans, the future 
proud mistress of the world first came 
into definite existence. In his invalu- 
able work on Ancient Society, Mr. Mor- 
gan has said nothing better than when he 
remarks that the tribe and the gentile in- 
stitutions that compose it are worthy of 
study because they carried a portion of 
men from savagery to civilization. 

In our present article it is not our in- 
tention to extend our observations farth- 
er than the tribal law of the North 
American Indian. However, the divi- 
sion into gentes, which was the basis of 
the organization of the Indian tribe and 
also of practically all its laws, is not con- 
fined to the red man, but has existed at 
some time among all races of people. 
The Greek genos, the Roman curia, the 


Scotch clan, the Irish sept, the Sanscript 
ganas are one with the Indian totem. 
Man when he first faintly comes into 
historical existence is found to be organ- 
ized, not upon the basis of territorial di- 
vision, as is his organization under civil- 
ization, but on the basis of kin. Among 
the Greeks this organization was called 
genos, and commonly among students of 
the subject “gens,” which term we will 
employ to describe it. The fundamental 
concept of the primitive gens was an im- 
mediate common descent from some fe- 
male ancestor. Later when men and 
property became more stabilized, there 
was a shift from the female to the male 
line. At the time of discovery, this shift 
had occurred among some of the North 
American Indians, such as the Mayas of 
Yucatan, the Ojibwas, and the Poncas, 
but by far the greater portion of the 
tribes, and among them such important 
ones as the Iroquois, Creeks, Cherokees, 
and Choctaws; still adhered to descent 
in the female line. All immediate de- 
scendants, through females, of some 
feminine ancestor, were gentiles, that is, 
members of the same gens. At the time 
of the formation of the gens, men were 
too scanty and their needs too simple to 
admit of the formations of a state as we 
understand that term. On the other 
hand, their perils were too many and 
their wants too numerous to be solved by 
each family, acting independently of 
every other family. Consequently the 
gens, a society formed on the basis of kin, 
came into existence and suited man’s pur- 
poses admirably until time and gradual 
advancement brought great increase in 
population and the refinements of life. 
The gens is evidently the overflow of the 
family, and this bond of kinship fur- 
nished both its means of establishment 
and of its preservation. Given a female 
ancestor, all her children, both male and 
female, would be members of the same 
gens. If three of those children were 
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females and three males, all the children 
both girls and boys, of the females, would 
be members of the same gens as their 
mother, but all the children, both boys 
and girls, of the males would be mem- 
bers of a different gens from their 
fathers because they would follow the 
gens of their mothers, who, as we shall 
see, had to be members of a gens other 
than that of their husbands. A moment’s 
reflection will demonstrate the simplicity 
and the strength of this organization, 
especially when we take into considera- 
tion the great pains that were taken to 
impress on the minds of the young, the 
sacredness of the gentile tie. 

When a gens became so large as to be 
unwieldly, it quite naturally overflowed 
and the seceders would form a new gens. 
The new gens, however, would remember 
its kinship with the mother gens, and 
would feel inclined to establish some 
kind of a union with it, particularly for 
purposes of defense and offense. This 
union of two or more gentes, would con- 
stitute the tribe. Between the tribe and 


the gentes there was usually another or- 
ganization, called among the Greeks the 
phrarty, and which existed also among 


most of the Indian tribes that had more 
than three gentes. This was the union 
for certain social and religious objects of 
two or more gentes closely connected by 
the tie of kin. It, however, had very 
little to do with tribal law, and can safely 
be disregarded. The gens, not the 
phrarty, was the fundamental unit of the 
tribe. 

The first, because the most basic, prin- 
ciple of tribal law, was that which regu- 
lated membership in the gens. As al- 
ready mentioned at the time of discovery 
most of the Indian tribes of North Amer- 
ica adhered to the rule of descent in the 
female line, the offspring becoming mem- 
bers of the gens of the mother. The 
importance of this rule is better ap- 
preciated when we remember that it 
was an immutable law that there could 
be no marriage in the gens. Marriage 
between a man and a woman of the 
same gens was tabooed. Consequently 
all the children of the men of a gens 
would not be members of the father’s 
clan, but of that of the mother’s, while 
all the children of the women of a gens 


Case and Comment 


would belong to that gens. To illus- 
trate, among the Mohawks there were 
three gentes, Wolf, Bear, Turtle. A 
male of the Wolf gens could marry only 
female members of the Bear and Turtle 
gentes. If he married a woman of the 
Bear gens, their children, both male and 
female, would be members of the Bear 
gens. So, if a male of the Turtle gens 
married a female of the Wolf clan, their 
offspring, both male and female, would 
belong to the latter gens. 

These principles of marriage and de- 
scent had decisive and interesting bear- 
ings on the question of inheritance. Of 
course, among the Indians the accumu- 
lation of property was quite small, and 
usually the most valuable personal ef- 
fects were buried with the owner. As 
a matter of fact the right of property 
among the Indians was possessory only. 
The real ownership was not in the indi- 
vidual, but in the gens. So, if a mem- 
ber of a gens left his village to settle in 
other parts, he could neither remove nor 
sell his property, but it reverted to the 
gens. The result of this concept of ulti- 
mate ownership by the gens was that 
when a member of the clan died, the en- 
tire gens inherited his property, at least 
in theory. Because of its smallness, 
however, in actual practice it went to his 
nearest relatives. But here the principle 
of descent stepped in and wrought some 
curious results. A man’s property could 
not be inherited by his children. This, 
because the gens was his heir, and his 
children were not of his gens, but of that 
of their mother. Hence, in practice, the 
heirs of a man would be his nearest rela- 
tives in the gens, his brothers and sisters 
and maternal uncles. For the same rea- 
son neither husband nor wife could in- 
herit from one another. The children, 
however, would, in practice, be the heirs 
of the mother because they followed her 

ens. 

Undoubtedly mutual protection and as- 
sistance were the driving reasons that 
lead to the formation of the gens. Hence, 
quite naturally, every gentile was en- 
titled to succor from and defense by 
every fellow clansman. A wrong to a 
gentile was not a wrong to him individu- 
ally, but to every member of his gens. 
This probably is the fundamental differ- 








ence between gentile and civilized so- 
ciety. In the latter the state redresses 
all wrongs, even the most grievous, 
through tribunals established by it for 
that purpose. In the former the gens is 
the only law which punishes the offender. 
The idea of blood vengeance is as uni- 
versal as the race, and springs from the 
principle we have just outlined. If a 
gentile is murdered by the member of 
another gens, it is not only the right, but 
the duty, of every fellow gentile of the 
victim to seek out and put to death the 
slayer. Before this took place, however, 
a council of the two gentes would be held 
separately, and a composition would be 
attempted. The gens of the slayer would 
submit propositions of adjustment, in- 
cluding expressions of regret and the 
offer of valuable presents. If the gens 
of the victim accepted these propositions, 
as they usually did if there were mitigat- 
ing circumstances surrounding the af- 
fair, the homicide would be fully con- 
doned. As illustrative of the obligation 
of mutual assistance, if. the presents to 
be given the offended gens would reduce 
the slayer to poverty, his fellow gentiles 
would each contribute a portion. If the 
propositions were rejected, the gens of 
the slain man would at the same time ap- 
point several of its members as avengers, 
and it would be their duty to pursue the 
criminal until they exacted the toll of a 
life for a life. The strict legality of the 
entire proceedings is conclusively dem- 
onstrated by the fact that when the slay- 
er has paid the penalty for his offense, 
his gens has no ground for complaint, 
and cannot take revenge on his execu- 
tioners. 

Names and adoptions also claimed a 
generous share in the law of the tribe. 
Family names were of course unknown. 
But each gens had a number of personal 
names that were peculiar to it and which 
indicated the clan of the bearer. It was 
quite common to have a name for the 
child and another for the adult. Among 
the Iroquois this change of name had 
the same significance as the assumption 
of the toga virilis among the Romans. 
It marked the attainment of manhood. 
The boy or man had nothing to do with 
the selection of his name. That was the 
privilege of his female relatives, and, 
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when selected, was solemnly announced 
at a public meeting of the tribe. Among 
some tribes this second conferring of 
names had to await some act of skill or 
bravery which could furnish the doer 
with a reminiscent appellation. A curi- 
ous custom among some Indians was the 
law that forbade the use of the name of 
a deceased person during the life of his 
eldest son unless the latter consented. 
If an Indian were elected a chief or a 
sachem, he had again to submit to the 
conferring of a new name,—his old one 
being taken away and a new one be- 
stowed at the time of his installation. 
Notwithstanding this care taken to se- 
lect a name, it was a great rudeness to 
salute an Indian by using his personai 
name. If relatives met one another, the 
proper salutation was by the title of rela- 
tionship, while a friend hailed his friend 
by that title. The importance of this 
whole matter of names among the In- 
dians, and the reason for the many 
safeguards regulating their use, is read- 
ily understood when we bear in mind 
that they carried with them gentile 
rights. 

The common law esteemed adoption 
so lightly as not even to make any pro- 
vision for its exercise. Among the In- 
dian tribes, however, and especially 
among the Iroquois, it was a subject 
of the gravest concern, for, except in 
the few tribes which practised slave- 
ry, the usual fate of the captive was 
either death or adoption. When an 
Iroquois war party returned bearing 
prisoners, it was customary to offer 
one of them to the nearest female rel- 
atives of any warrior who had fallen in 
the foray. If the offer were accepted, 
the captive assumed the place of the slain 
man, with all his rights and privileges. 
If it were rejected, death was the most 
welcome feature of the ensuing tragedy. 
Very commonly adoption had all the fea- 
tures of a religious rite. Among the 
Iroquois the tribe assembled at the coun- 
cil House. A chief then delivered an 
address, in the course of which he re- 
ferred to the history of the person being 
adopted, the name and gens of the per- 
son doing the adoption, and the reason 
therefor. Then followed chanting and 
marching. The chants employed had all 
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the marks of a regular ritual. The cere- 
monies were in charge of certain persons, 
male and female, selected by the wise 
men and women of each gens, and styled 
“Keepers of the Faith.” It was also 
their duty to report the evil deed of any 
tribesman. Given a little time, and it is 
easy to see “the Keepers of the Faith” 
evolve into a regular priesthood. 
Naturally, even so loose a body politic 
as the tribe would necessarily demand 
some sort of general government, would 
need chiefs and sachems who could hold 
and exercise authority over their fellow 
tribesmen. Nevertheless, the tribe was 
essentially a democratic organization. 
Each gens had a head called among the 
Iroquois a “sachem.” This office was 
both hereditary and elective. The near- 
est male relative of the same gens as the 
deceased sachem, either a brother or a 
nephew, usually became his successor. 
Yet he did not succeed as of right, but 
the selection was made by a general 
council of both males and females of the 
gens, and theoretically this council had 
complete freedom as to choice. Nor did 


its power end with the election of a 


sachem. It also had the authority of 
deposition, if the person chosen at any 
time proved himself not worthy of his 
trust. In addition to sachems, the tribe 
possessed chiefs whose dignity in no way 
depended on family, but solely on indi- 
vidual merit, and who derived their au- 
thority not from the gens, but from the 
entire tribe. The sachems and chiefs 
together formed the general council of 
the tribe, in whose hands rested the gov- 
ernmental affairs of the tribe. Among 
the principal privileges of this council 
was the confirmation of sachems. The 
gens elected its sachem, but the tribal 
council possessed a veto power on the 
selection, and every sachem had to be in- 
stalled by it. Among the Iroquois there 
developed three kinds of tribal councils, 
—civil, mourning, and religious. The 
first declared war and made peace and 
concerned itself with military matters. 
The second raised up and invested sa- 
chems and lamented their predecessors. 
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The third met in observance of certain 
religious rites. The proceedings of the 
tribal council were distinguished by 
solemnity and the greatest deliberation, 
and tended to produce a high quality of 
oratory. Unanimity was usually requi- 
site to a decision. 

Such are a few of the leading princi- 
ples of Indian tribal law. They were 
simple, and suited to men not yet trou- 
bled by the complexities of civilization, 
Yet the student is struck by their de- 
cisiveness and effectiveness. The state 
of progress of the American Indian 
north of New Mexico at the time of 
discovery has been too frequently un- 
derestimated. Undue emphasis has been 
laid on his supposed nomadic life. Al- 
so it is a mistake to imagine the In- 
dian as dependent entirely on hunting 
for his means of subsistence. The Iro- 
quois lived in houses, not tents, each 
capable of sheltering many families. 
They cultivated maize, beans, and to- 
bacco, and made bread from pound- 
ed corn. They manufactured twine 
and rope from the bark of trees, made 
earthen vessels from clay hardened by 
fire, used needles of bone, and tanned 
skins from which they made leggings 
and moccasins. In the formation of 
their famed confederacy they exer- 
cised real political genius. They pro- 
duced great men not a few, of whom 
Logan, Red Jacket, and Brant were not 
the least conspicuous. At the time they 
first came into contact with the whites, 
they were on the point of bringing the 
whole continent north of Mexico beneath 
their sway. Practically all the tribes 
east of the Mississippi were their tribu- 
taries. The history of the Iroquois, of 
the Creeks, and of Tecumseh and Ponti- 
ac demonstrate that the Indian has nat- 
urally an aptitude for political combina- 
tion. Certainly his tribal law has a 
solidity and definiteness about it that we 
of a more elusive civilization may envy, 
even while we know we cannot imitate it. 
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BY S. M. BROSIUS 
of the District of Columbia Sar 
Agent, Indian Rights Association 


O WHAT extent the 

government should 

withdraw its protect- 

ing hand from the In- 

dians is a much moot- 

ed question. The In- 

dian, as with all prim- 

itive races, is of great 

interest to the layman, the 

historian, and in some cases 

even to the lawyer. During 

early colonial days the doctrine of ex- 

termination was applied, on the ground 

that “the only good Indian is the dead 

Indian.” Born of the necessity for safe- 

guarding the lives and property of the 

pioneers in this country, this doctrine 

continued until, all immediate danger 

having passed, a more humane policy was 

adopted, that of segregation on reserva- 

tions, where the two races could be kept 

apart by proper police supervision. This 

theory continued for a number of dec- 

ades, and exists even to this day in a 

modified form, the strong arm of the 

military having been withdrawn long 

since. Under the reservation system the 

government dealt with the Indians by 

tribes rather than individuals. This ren- 

dered the administration of their affairs 

very simple, as a tribe composed of, say, 

five thousand souls, presented practically 
but one problem. 

During the last half of the nineteenth 
century, however, the reservation system 
was supplemented by the latest theory for 
“civilizing” the Indian, that of individu- 
alization by allotment in severalty attend- 
ed with full-fledged citizenship. Under 
this each Indian is treated as a separate 
problem. When it is realized that there 
are upward of three hundred thousand 
Indians in the United States, the magni- 
tude of the job can be faintly perceived. 

Between 1850 and 1887, a number of 
measures were enacted by Congress look- 


ing to an individualization of specific 
tribes by allotment of land in severalty, 
but it was not until February 8, 1887, 
that Congress, by act of that date (24 
Stat. at L. 388, chap. 119), authorized 
the President in his discretion to allot in 
severalty the agricultural and grazing 
lands within any Indian reservation cre- 
ated by treaty, by act of Congress or by 
Executive order. This legislation is com- 
monly known as the General Allotment 
Act, and, with several subsequent amend- 
ments, still forms the basic statute under 
which the majority of individual titles 
are issued. The so-called “trust patents” 
issued under § 5 of the General Allot- 
ment Act declare that: 


The United States does and will hold the 
land thus allotted, for the period of twenty- 
five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall 
have been made, or, in case of his decease, of 
his heirs according to the laws of the state 
or territory where such land is located, and 
that at the expiration of said period the United 
States will convey the same by patent to said 
Indian, or his heirs as aforesaid, in fee, dis- 
charged of said trust and free of all charges or 
encumbrance whatsoever. 


The scope of the title acquired under a 
“trust patent” has been reviewed by the 
courts on several occasions. United 
States v. Rickert, 188 U. S. 432, 47 L. ed. 
532, 23 Sup. Ct. Rep. 478; Re Heff, 197 
U. S. 488, 49 L. ed. 848, 25 Sup. Ct. 
Rep. 506; Monson v. Simonson, 231 U. 
S. 341, 58 L. ed. 260, 34 Sup. Ct. Rep. 
71; United States v. Nice, 241 U. S. 591, 
60 L. ed. 1192, 36 Sup. Ct. Rep. 696. 

Section 6 of the General Allotment Act 
is of still greater interest. It reads: 


That upon the completion of said allotments 
and the patenting of the lands to said allottees, 
each and every member of the respective bands 
or tribes of Indians to whom allotments have 
been made shall have the benefit of and be 
subject to the laws, both civil and criminal, of 
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the state or territory in which they may re- 
side; and no territory shall pass or enforce 
any law denying any such Indian within its 
jurisdiction the equal protection of the law. 
And every Indian born within the territorial 
limits of the United States to whom allotments 
shall have been made under the provisions 
of this act, or under any law or treaty, and 
every Indian born within the territorial limits 
of the United States who has voluntarily taken 
up, within said limits, his residence separate 
and apart from any tribe of Indians therein, 
and has adopted the habits of civilized life, 
is hereby declared to be a citizen of the United 
States, and is entitled to all the rights, privi- 
leges, and immunities of such citizens, whether 
said Indian has been or not, by birth or other- 
wise, a member of any tribe of Indians within 
the territorial limits of the United States, with- 
out in any manner impairing or otherwise af- 
fecting the right of any such Indian to tribal 
or other property. 


The foregoing provided two methods 
of acquiring citizenship, viz., (1) allot- 
ment in severalty, (2) abandonment of 
tribal relations and adopting the habits 
of civilized life. 

Advocates of the General Allotment 
Act, especially section six, fondly 
dreamed that it would prove the panacea 
for all ills to which the Indian was—and 
still is—an heir. Those Indians who did 
not become citizens by abandonment of 
tribal relations could have citizenship 
thrust upon them by allotment in sever- 
alty. All the government had to do 
would simply be to turn the handles 
(make allotments in severalty) and out 
would pop the Indian, a full-fledged citi- 
zen, endowed with all the responsibilities 
and entitled to “all the rights, privileges, 
and immunities of any other citizen.” In 
other words that citizenship would civil- 
ize the Indian overnight. 

Civilization and qualifications for citi- 
zenship, however, are conditions rather 
than theories. Plausible theories fre- 
quently prove fallacious. Our attempts 
to civilize the Indian have fully demon- 
strated this. We have made him the un- 
willing recipient of more misguided but 
well intentioned theories than usually 
fall to the lot of most dependent peoples. 
His best friends soon realized that citi- 
zenship would not work a miracle in the 
Indian; that civilization is the product 
of centuries, aye even ages, rather than 
years, and that a mistake had been made 
by forcing citizenship upon those who 
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were in no way qualified to assume its re- 
sponsibilities. Early in the 59th Con- 
gress a bill was introduced looking to the 
postponement of the acquisition of citi- 
zenship by Indians thereafter allotted un- 
til the issuance of final or fee patents for 
their allotments. In reporting on this bill 
the Commissioner of Indian Affairs said: 


Experience has demonstrated that citizen- 
ship has been a disadvantage to many Indians, 
They are not fitted for its duties or able to 
take advantage of its benefits. Many causes 
operate to their detriment. Some communi- 
ties are too indifferent, and others are finan- 
cially unable, to enforce the local laws where 
Indians are involved. The result is that the 
newly enfranchised people are free from any 
restraining influences. Degraded by unprin- 
cipled whites who cater to their weakness, no 
protection is given them because the United 
States courts have no jurisdiction, and the 
local authorities do not enforce state laws, 


The Act of May 8, 1906 (34 Stat. at 
L. 182, chap. 2348), commonly known as 
the Burke Act, followed, under which the 
Indians thereafter allotted do not become 
citizens until given patents in fee for 
their lands. The same act, however, 


placed in the hands of the Secretary of 


the Interior general authority, in his dis- 
cretion, to issue a patent in fee to any 
Indian found competent to manage his 
or her own affairs. The issuance of such 
a patent produced two results, viz., re- 
moved all restrictions as to alienation of 
his land and made the recipient a citizen. 

Prior to May 8, 1906, Congress passed 
several acts relating to the alienation of 
lands allotted to Indians, but these acts 
did not in any manner affect their polit- 
ical status. 

The acts of February 28, 1891 (26 
Stat. at L. 794, chap. 383, Comp. Stat. 
1913, § 4195), and subsequent statutes 
provide for the leasing of the lands al- 
lotted to Indians for specified terms, un- 
der such rules and regulations as the 
Secretary of the Interior may prescribe, 
and by the act of May 27, 1902 (32 Stat. 
at L. 275, chap. 888, Comp. Stat. 1913, 
§ 4223), the heirs of any deceased allot- 
tee, with the approval of the Secretary of 
the Interior, could sell and convey by 
deed to the purchaser the lands allotted 
to the decedent. 

The Indian Rights Association has 
been foremost in urging that responsibil- 
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ity be placed upon allottees by granting 
them freedom in buying and selling the 
product of their labor. 

The basic principle involved in the 
trust, whereby the government holds title 
to allotted lands during a term of years, 
is to enable the allottee through experi- 
ence to acquire knowledge of business 
affairs. Hence it follows that during the 
trust period considerable latitude should 
be granted Indians in managing their al- 
lotments. 

It is believed that permission should be 
granted the allottee to contract the lands 
for rent and profits covering a period of 
one or two years. Experience gained in 
this way will mark an important era in 
their advancement in acquiring that de- 
gree of ability so necessary for the al- 
lottee when he is given fee title to his 
lands at the termination of the trust. 

The greed of the white man coupled 
with the weakness of the Indian for in- 
toxicating liquor has usually proven the 
chief cause of the latter’s downfall. 
However divergent views we may en- 
tertain with reference to the advantages 
of national prohibition in so far as the 
white race is concerned, no one can decry 
its inestimable benefit to the Indian. The 
new-born citizen, clothed with a patent in 
fee for his land, frequently has proven 
unable to withstand the mighty on- 
slaughts of those designing but unscrupu- 
lous whites seeking his property. His 
downfall has enabled many of his breth- 
ren to escape a similar fate, and slowly 
but surely the Indian is beginning to 
learn that his best friends are the govern- 
ment officials provided by Congress to 
look after his welfare. 

Progress along any line is usually first 
attended with failure. We must crawl 
before we walk. No doubt a restraining 
hand is still held over some Indians who 
could with safety and credit to them- 
selves administer their own affairs. The 
difficulty is in “separating the sheep from 
the goats.” If any error of judgment is 
to be made, surely it is far better to err 
in favor of those who look to us for pro- 
tection. On the other hand some of those 
Indians fully competent to take care of 
themselves do not want patents in fee, 
and strenuously protest against the issu- 
ance of such patents. The reason is not 


hard to find. As long as their land is 
held in trust it is not subject to taxation 
by the state or local authorities. Under 
the amendatory Act of May 8, 1906, un- 
til the issuance of final or fee patents, 
they are under the exclusive jurisdiction 
of the United States. Whenever local 
authorities attempt to hold them amen- 
able to state laws, the Indians wave the 
red flag of jurisdiction. Their trust prop- 
erty being exempt from levy or attach- 
ment, they also escape liability from civil 
actions. Whenever approached on the 
question of applying for patents in fee, 
they argue that the United States 
promised to hold their land in trust for 
twenty-five years for their benefit, and at 
the expiration of that period to deliver 
the same in fee, free from all charges or 
encumbrances whatever; that this is an 
obligation on the part of the Federal 
government which it is in duty bound to 
perform; that they expect the govern- 
ment to live up to its obligation ; and that 
patents in fee cannot be forced on them 
without their consent. Needless to say 
all such should promptly be turned loose. 
If additional legislation is necessary, it 
speedily should be had. 

Again the difficulty is in separating 
the competents from the incompetents. 
Where Congress is importuned to remove 
restrictions in individual cases, personal 
and political influences are brought to 
bear, in many cases by both the incom- 
petents who desire to obtain control of 
their property, and by the competents 
who, for reasons best known to them- 
selves, still desire to remain under the 
protecting wing of the government. As 
in other private or individual matters 
with which Congress attempts to deal by 
special legislation, particularly private 
pension bills, the mistakes made are no- 
torious. The difference is that in private 
pension bills the innocent but injured 
party is the Federal Treasury, while in 
similar Indian legislation not only does 
the property of the Indians suffer, but the 
faith of a confiding race is wantonly be- 
trayed. Even so, however, retail disaster 
is far preferable to wholesale destruction. 
Misguided information resulting in spe- 
cial bills and the issuance unwittingly of 
patents in fee in individual cases under 
existing laws have resulted in the loss of 
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their property to quite a number of in- 
dividual Indians, yet the harm thus done 
by no means compares with that pro- 
duced when Congress removes the re- 
strictions wholesale from specific tribes. 
A provision in the Act of June 21, 1906 
(34 Stat. at L. 363, chap. 3504), removed 
all restrictions against alienation from 
the lands allotted to the so-called “Mexi- 
can Kickapoos” in Oklahoma. A similar 
provision in the same act (34 Stat. at L. 
353, chap. 3504) and the Act of March 
1, 1907 (34 Stat. at L. 1034, chap. 2285), 
accomplished a like result so far as the 
lands allotted to adult mixed-biood In- 
dians on the White Earth reservation in 
Minnesota are concerned. The resulting 
scandal in both cases has been national 
and notorious. Legislation of this char- 
acter has been but the signal for a mighty 
onslaught to wrest control of their prop- 
erty from the Indians. They have been 
hounded, debauched, and defrauded un- 
til they hardly dare to call their souls 
their own. Their property has been swept 
from under their feet with such ease and 
celerity that they do not yet realize just 
how it happened. The results are irrep- 
arable so far as the Indians are con- 


cerned. Suits to set aside the convey- 
ances on the ground of fraud may restore 
the property to its original owners or 
compel the purchasers to grant adequate 


consideration. Strenuous efforts have 
been made by the Indian Bureau and the 
Department of Justice to stem the tide 
against the Indians. Partial success has 
crowned their efforts in many cases. The 
Department of Justice reports something 
over one thousand suits pending July 1, 
1916, to recover allotments on the White 
Earth reservation, illegally conveyed. 
Tentative agreements have been reached 
under which the land belonging to full- 
blood Indians who attempted to part with 
it will be reconveyed to them, and the 
government will receive in behalf of the 
incompetent mixed bloods the difference 
between the consideration actually paid 
in each case and the value of the allot- 
ment. 

Notwithstanding these efforts of the 
government through litigation and other- 
wise to recoup for losses already sus- 
tained by the Chippewas, an effort is now 
being made to secure legislation (H. R. 
14731) to annul the suits in the thousand 
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or more cases pending, and relegate to 
the courts of Minnesota full control of 
probate matters arising from mixed- 
blood holdings of land. The proposed 
legislation is retroactive in that it con- 
firms the decrees of the probate courts of 
the state promulgated since June 21, 
1906, and annuls whatever action the 
Federal government has taken since that 
date. 

The wisdom of the framers of the 
Constitution is shown in provision being 
made for national jurisdiction over our 
Indian tribes. By such precautions the 
Indians are farther removed from local 
prejudices which would exist under state 
control. Efforts are being made to re- 
move this national protection by congres- 
sional action, notably by House bill 108, 
which authorizes the transfer of juris- 
diction over the lands and funds of al- 
lotted members of the Five Civilized 
Tribes in Oklahoma, from the Secretary 
of the Interior to the Superintendent in 
charge of these Indians. The value of 
the individual and tribal property of the 
Five Civilized Tribes is shown by recent 
report of the Commissioner of Indian 
Affairs to be in excess of $191,000,000. 
It is regarded as a grave error to make 
this change. 

The present administration of Indian 
Affairs has produced advancement in the 
Indians. Hitherto raw land is being 
brought under cultivation, tribal and in- 
dividual herds built up, school facilities 
increased, and sanitary measures insti- 
tuted and enforced with energy. Com- 
petency commissions are in the field visit- 
ing those reservations on which the trust 
period is about to expire, the purpose be- 
ing to ascertain the individual Indians 
capable of handling their own affairs. 
Patents in fee will issue to the Indians 
falling within this class, and the trust 
period extended on the allotments of 
those found to be still in need of the 
government’s protecting care. It is in- 
deed gratifying to know that a substan- 
tial percentage of the living allottees are 
found competent. The results accom- 
plished all along the line lead the friends 
of the Indians to hope that the day of 
their emancipation is beginning to dawn, 
and that it is only a question of time 
when the Indian race is fully absorbed 
into our body politic. 
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Rights of Indians on Public Lands 


BY THOS. J. TYDINGS 


Washington (D. C.) 


[Ed. Note.—Since the government does not issue any circular or book giving the regulations concerning Indian allot- 
ments in general, it is believed that the information contained in this article will be valuable to any readers of CASE 
AND COMMENT who may be interested in Indian lands. The writer has acquired familiarity with the subject 


through his work with Indian land claims in the General Land Office.] 


7; HE laws relating to the 
rights of Indians on 
the public lands are 
somewhat complicated, 
and comprise many 
separate and distinct 
acts of Congress, as 
well as riders on vari- 
impossible in an article of 
ous appropriation bills. It is 
this kind to set forth all the 
laws and regulations relating to the many 
Indian tribes, so that the writer has con- 
fined this discussion to those laws and 
regulations which are applicable to In- 
dians generally. 

The Secretary of the Interior, through 
his own office, and the Commissioner 
of Indian Affairs and the Commissioner 
of the General Land Office, is charged 
with the execution of the laws relating 
to the rights of Indians, and with the 
duty of acting as the general guardian 
for all of the Indians of the country, 
who are considered to be the wards of 
the government. The Secretary of the 
Interior has appellate jurisdiction over 
the decisions of the two Commissioners 
named above, and also exercises original 
jurisdiction in many cases. The Com- 
missioner of Indian Affairs is charged 
with the duty of deciding, in the first in- 
stance, whether or not an applicant is an 
Indian entitled to public land, and the 
Commissioner of the General Land Office 
is charged with the duty of ascertain- 
ing whether the required settlement has 
been made by the applicant, whether the 
applicant’s claim is made in good faith, 
and whether or not the applicant has the 
first and best right to the land described 
in the Indian’s application. All applica- 
tions by Indians are required to be filed 
in the local land office of the district in 
which the land applied for is located, and 
must be accompanied by the certificate 
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of the Commissioner of Indian Affairs 
that the applicant is a member of an 
Indian tribe or is entitled to be so recog- 
nized. 

Allotments to Indians may be divided 
into two classes; namely, those made to 
Indians residing upon an Indian reser- 
vation, and those given to Indians not 
residing upon any such reservation. 


I. Indian Reservations. 


While the American Indian has been 
mistreated in some instances, yet it has 
been the general policy of the United 
States government to recognize the pos- 
sessory right of the Indians to the land 
possessed by them prior to the coming 
of the white man, and accordingly many 
treaties have been negotiated between the 
government and the various Indian 
tribes. These treaties have had a two- 
fold purpose,—to establish peace, and to 
decide rights to land. Asa result of such 
treaties and the exercise by the Presi- 
dent of the United States of his recog- 
nized right (1 Land Dec. 703) to create 
the same, many Indian reservations have 
been established and thousands of In- 
dians have received allotments of land 
thereon. 

Some of the more important Indian 
reservations that have been thus estab- 
lished are as follows: 

Arizona and California—Yuma and 
Colorado River Indian Reservation, Act 
of April 21, 1904 (33 Stat. at L. 224, 
chap. 1402) ; Act of March 3, 1911 (36 
Stat. at L. 1063, chap. 210). 

California—Round Valley Indian 
Reservation, Act of February 8, 1905 
(33 Stat. at L. 706, chap. 553). 

Idaho.—Coeur d’ Alene Indian Reser- 
vation, Act of June 21, 1906 (34 Stat. 
at L.°335, chap. 3504). 

Minnesota.—Red Lake Indian Reser- 
vation, Act of February 20, 1904 (33 
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Stat. at L. 46, chap. 161) ; Act of Febru- 
ary 16, 1911 (36 Stat. at L. 913, chap. 
91). 

Montana.—Blackfeet Indian Reserva- 
tion, Act of March 1, 1907 (34 Stat. at 
L. 1035, chap. 2285) ; Crow Indian Res- 
ervation, Act of April 27, 1904 (33 Stat. 
at L. 357, chap. 1624) ; Flathead Indian 
Reservation, Acts of April 23, 1904 (33 
Stat. at L. 302, chap. 1495) ; March 3, 
1905 (33 Stat. at L. 1080, chap. 1479) ; 
June 21, 1906 (34 Stat. at L. 354, chap. 
3504) ; May 23, 1908 (35 Stat. at L. 267, 
chap. 192) ; May 29, 1908 (35 Stat. at L. 
448, chap. 216); March 3, 1909 (35 
Stat. at L. 796, chap. 263); June 25, 
1910 (36 Stat. at L. 863, chap. 431); 
March 3, 1911 (36 Stat. at L. 1066, chap. 
210); August 24, 1912 (37 Stat. at L. 
526, chap. 388) ; July 17, 1914 (38 Stat. 
at L. 510, chap. 143) ; Fort Peck Indian 
Reservation, Act of May 30, 1908 (35 
Stat. at L. 558, chap. 237) ; Fort Shaw 
Abandoned Military Reservation, Act of 
June 9, 1906 (34 Stat. at L. 228, chap. 
3066). 


Nebraska.—Omaha Indian Reserva- 
tion, Act of May 11, 1912 (37 Stat. at 
L. 111, chap.* 121). 

Nevada.—Pyramid Lake Indian Res- 
ervation, Act of April 21, 1904 (33 Stat. 
at L. 225, chap. 1402). 

North Dakota.—Fort Berthold Indian 
Reservation, Act of June 1, 1910 (36 
Stat. at L. 455, chap. 264). 

North Dakota and South Dakota.— 
Standing Rock Indian Reservation, Act 
of February 14, 1913 (37 Stat. at L. 
675, chap. 54); Cheyenne River and 
Standing Rock Indian Reservation, Act 
of May 29, 1908 (35 Stat. at L. 460, 
chap. 218). 

South Dakota.—Rosebud Indian Res- 
ervation, Act of March 2, 1907 (34 Stat. 
at L. 1230, chap. 2536) ; Pine Ridge In- 
dian Reservation, Act of May 27, 1910 
(36 Stat. at L. 440, chap. 257); Rose- 
bud Indian Reservation, Act of May 30, 
1910 (36 Stat. at L. 448, chap. 260). 

Oregon.—Siletz Indian Reservation, 
Act of May 13, 1910 (36 Stat. at L. 367, 
chap. 233). 

Washington.—Colville Indian Reser- 
vation, Act of March 22, 1906 (34 Stat. 
at L. 80, chap. 1126); Yakima Indian 
Reservation, Acts of December 21, 1904 
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(33 Stat. at L. 595, chap. 22) ; March 6, 
1906 (34 Stat. at L. 53, chap. 518) ; and 
May 6, 1910 (36 Stat. at L. 348, chap. 
203). 


II. Individual Indian Allotments. 


Allotments of land made to individual 
Indians not residing upon an Indian res- 
ervation are divided into three classes; 
namely, (1) those made under the Gen- 
eral Allotment Act; (2) those made 
within a national forest; and (3) those 
made to members of the Turtle Mountain 
Band of Chippewa Indians. 


(1) General Allotment Act. 


The great majority of applications 
filed by Indians for allotments are made 
under what is commonly known as the 
General Allotment Act, being § 4 of the 
Act of February 8, 1887 (24 Stat. at L. 
388, chap. 119), as amended by the Act 
of February 28, 1891 (26 Stat. at L. 
794, chap. 383), as amended by the Act 
of June 25, 1910 (36 Stat. at L. 855, 
chap. 431). This act provides that any 
Indian entitled to an allotment under ex- 
isting law, who settles upon a tract of 
vacant public land subject to allotment, 
may apply at the local land office in the 
proper land district to have the tract so 
settled upon allotted to him. Such an 
application must be accompanied by a 
certificate from the Commissioner of In- 
dian Affairs that the applicant is entitled 
to an allotment on the public domain. An 
Indian having so settled may make ap- 
plication for an allotment for each of 
his minor children in being at the time 
the parent filed his own application, but 
he is not entitled to have allotments 
made to children born thereafter. 44 
Land Dec. 520. He may also have an al- 
lotment made to his wife, who is not re- 
quired to settle upon the land included 
in her application if she lives with her 
husband upon his allotment. No settle- 
ment is, of course, required to be made 
by minor Indian children upon land ap- 
plied for by their parents in their be- 
half, provided the parents are residing 
upon the public domain. In other words, 
an Indian may settle upon a tract of pub- 
lic land and apply for the same as an 
allotment for himself, and at the same 
time may have an allotment made to his 
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wife and to each of his minor children 
then in being. The Secretary of the In- 
terior has held, however, that an Indian 
woman living with her husband upon 
his homestead is not a settler within the 
meaning of the General Allotment Act, 
and is, therefore, not entitled to an al- 
lotment for herself or her minor chil- 
dren. 43 Land Dec. 504. 

The Department holds that the quan- 
tum of Indian blood possessed by an ap- 
plicant should not determine his right to 
an allotment, but that when the appli- 
cant is recognized by the laws and usages 
of an Indian tribe as a member thereof, 
or is entitled to be so recognized, he has 
a right to settle upon public land and 
have the same allotted to him. 35 Land 
Dec. 549. Under this ruling, the chil- 
dren of a white man and an Indian wo- 
man are entitled to allotments. Re 
Breuninger, 42 Land Dec. 489; 44 Land 
Dec. 520. And there is no doubt that 
if a white man becomes a recognized 
member of an Indian tribe or is entitled 
to be so recognized, he would, therefore, 
be entitled to an Indian allotment. 

It has been held that an applicant 
must be entitled to an allotment himself 
before he may apply for his minor chil- 
dren. 41 Land Dec. 626; 43 Land Dec. 
149; 43 Land Dec. 125. Under this rule, 
if allotments are desired for minor chil- 
dren of a white citizen of the United 
States not a member of any Indian tribe, 
nor entitled to be so recognized, and an 
Indian woman, who is a member of an 
Indian tribe or entitled to be so recog- 
nized, applications for allotments in be- 
half of such minor children should be 
filed by the Indian mother, as the white 
father not being entitled to an allotment 
for himself is thereby disqualified from 
filing any applications in behalf of his 
minor children. 

Where an Indian has availed himself 
of the pre-emption and homestead laws, 
he is not entitled to an allotment under 
the General Allotment Act of February 
8, 1887. 12 Land Dec. 181. Neither is 
an Indian who has received an allotment 
under said act entitled to make a home- 
stead entry. 42 Land Dec. 192-194. Nor 
may an Indian who has received an 
allotment under said Act receive an al- 
lotment within his tribal reservation. 13 
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Land Dec. 185; Re Hauser, 20 Land Dec. 
46. It has also been held (44 Land. 
Dec. 191) that an Indian who has re- 
ceived an allotment on an Indian reser- 
vation established for his tribe is not al- 
so entitled to an allotment on the public 
domain under the General Allotment Act. 


(2) Allotments within National 
Forests. 


The law governing allotments to In- 
dians within the national forests will be 
found in § 31 of the Act of Congress ap- 
proved June 25, 1910 (36 Stat. at L. 
855, chap. 431), which authorizes the 
Secretary of the Interior to make allot- 
ments in conformity with the General 
Allotment Law to Indians occupying, liv- 
ing on, or having improvements on lands 
within any such national forest. Ap- 
plications under this law must be ac- 
companied by a certificate from the 
Commissioner of Indian Affairs, that the 
applicant is an Indian entitled to receive 
an allotment on the public domain; and 
by a certificate from the Secretary of Ag- 
riculture, that the land described in the 
application is more valuable for agricul- 
ture than for the timber found thereon. 
The General Land Office and the For- 
ester of the United States hold that this 
act is not a continuing one, and that an 
applicant must have made settlement up- 
on, occupied, or improved the land prior 
to June 25, 1910, the date of said act. 
It is also held that an Indian parent has 
no right to have allotments made to his 
wife nor to his minor children by virtue 
of his own settlement within a national 
forest, in the manner allowed by law on 
the public domain under the General Al- 
lotment Act, but that each applicant must 
show that he either settled upon, occu- 
pied, or improved the tract applied for 
within a national forest prior to the date 
of the Act of June 25, 1910, as afore- 
said. In all other respects, applications 
for allotments within such national for- 
ests are controlled by the General Allot- 
ment Act and the regulations applying 
thereto. 


(3) Turtle Mountain Indian Selec- 


tions. 


The Act of Congress approved April 
21, 1904 (33 Stat. at L. 189-194, chap. 
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1402), provides that all members of the 
Turtle Mountain Band of Chippewa In- 
dians who may be unable to secure land 
upon the reservation mentioned in said 
act may take homesteads upon any va- 
cant lands belonging to the United States, 
without charge. The Indians are not re- 
quired to make settlement upon the land 
selected. All that is necessary for an 
Indian who is an enrolled member of the 
Turtle Mountain Band of Chippewas to 
do to secure’an allotment selection un- 
der this act of Congress, is to pick out 
the land he wants and file his applica- 
tion therefor. His application should be 
filed in the local land office of the dis- 
trict within which the land described in 
his application is located, and the same 
must be accompanied by a certificate 
from the Commissioner of Indian Af- 
fairs or the superintendent of the Turtle 
Mountain Indian School at Belcourt, 
North Dakota, that the applicant is a 
duly enrolled member of the Turtle 
Mountain Band of Chippewa Indians. 
Under this act, the Indian parent may 
have allotment selections allowed to each 
of his minor children, but on January 15, 
1916, the Secretary of the Interior held 
that in order to entitle a member of said 
band of Indians to an allotment selec- 
tion, it must affirmatively appear that the 
applicant was in being October 8, 1904, 
the date the Act of April 21, 1904, was 
ratified and accepted by the Indians. 
This decision has caused a great number 
of applications filed for children who 
were born since October 8, 1904, to be 
rejected, and about 100,000 acres of land 
has been thereby restored to the public 
domain and to entry under the various 
public land laws. 

A Turtle Mountain Chippewa, how- 
ever, is not entitled to receive both an 
allotment selection under the Act of 
April 21, 1904, and a regular homestead. 
Hagstrom v. Martell, 39 Land Dec. 508. 


Ill. Indian Homesteads. 


Any Indian who has abandoned his 
tribal relations may, if otherwise quali- 
fied, make a homestead entry of public 
land in the same manner as any white 
citizen of the United States. The acts 
of Congress providing for Indian home- 
steads as distinguished from homesteads 
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generally aie the Acts of March 3, 1875 
(18 Stat. at L. 420, chap. 132), and July 
4, 1884 (23 Stat. at L. 96, chap. 180). 
Under the former act, the Indian who 
has complied with the act receives a pat- 
ent for the land, with a clause restricting 
the alienation of the land for a period of 
five years. The Act of July 4, 1884, pro- 
vides that Indians may make entries of 
the public lands under the homestead 
laws in the same manner as other citi- 
zens, without the payment of any fees or 
commissions, but that the patent issued 
on making satisfactory proof of compli- 
ance with the law in the matter of resi- 
dence and improvements shall provide 
that the United States will hold the land 
in trust for the Indian patentee, or, in 
case of his death, for his widow and 
heirs, for the period of twenty-five years. 
At the end of said period, a patent in fee 
simple will be issued if the Indian pat- 
entee is competent, in the opinion of the 
Secretary of the Interior, to manage his 
own affairs. The trust period may be 
extended, in the discretion of the Presi- 
dent of the United States, for a further 
period of ten years. 


Miscellaneous Rules. 


The following rules and decisions are 
applicable to individual allotments and 
selections under the several acts of Con- 
gress hereinbefore mentioned: 

It may be stated generally that all pub- 
lic lands which are open to entry under 
the public land laws and for which no 
price per acre is required to be paid are, 
in the absence of any other appropria- 
tion, subject to allotment or selection un- 
der said acts. The quantity of land 
that may be taken for each Indian is 
limited to 160 acres of grazing land, 80 
acres of nonirrigable agricultural land, 
or 40 acres of irrigable agricultural land. 
The term “irrigable land” is held by the 
government to mean land that is in- 
cluded within the limits of any private 
or government irrigation project, con- 
structed or under course of construction. 

All applications must cover lands that 
are contiguous, and tracts which merely 
touch at the corners are held to be non- 
contiguous, and may not be included in 
the same application. Every application 
for an allotment or selection must be 











accompanied by a certificate from the 
Commissioner of Indian Affairs that the 
applicant is an Indian entitled to an al- 
lotment or selection under the act gov- 
erning the application. Land that has 
been withdrawn as coal land prior to the 
date of the filing of an application there- 
for is not subject to allotment or selec- 
tion unless the applicant or selector can 
show that he made actual settlement up- 
on the land prior to the date of said with- 
drawal. Where applications are filed for 
an allotment or selection, and the land 
is subsequently withdrawn as coal land, 
the applicants may file an election to 
receive patents for the land, reserving 
the coal therein to the United States un- 
der the Act of March 3, 1909 (35 Stat. 
at L. 844, chap. 270). Many such re- 
stricted patents are issued each year. 

The department has held that the right 
to file an application for a selection or 
an allotment is not descendible, but where 
the application is filed and the applicant 
thereafter dies, the applicant’s heirs are 
entitled to have confirmed to them the 
allotment or selection the deceased would 
have received had he continued to live. 
40 Land Dec. 9; 42 Land Dec. 582. 

The act of March 3, 1909, provides 
for exchanges of allotments between In- 
dian allottees, and all such exchanges 
must be approved by the Secretary of 
the Interior before same are valid. Sales 
of Indian trust lands are made under the 
Act of March 1, 1907 (34 Stat. at L. 
1015-1018, chap. 2285), and must like- 
wise be approved by the Secretary. 
Leases of Indian lands are authorized by 
the Act of June 25, 1910 (36 Stat. at L. 
855, chap. 431). 

The respective jurisdictions of the 
Commission of Indian Affairs and the 
Commissioner of the General Land Office 
will be found in 28 Land Dec. 564-569. 

Where Indian children never sustained 
any tribal relations themselves, and their 
father has received his pro rata share in 
the lands of his tribe or its equivalent 
in scrip, such children are not entitled to 
allotments. 44 Land Dec. 188. If the 
parent is not entitled himself to take an 
allotment, he is not entitled to have al- 
lotments made to his children, because 
their rights under the law are dependent 
upon his rights. 44 Land Dec. 188-191. 
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All patents issued to Indian allottees 
under the acts of Congress hereinbefore 
cited are trust patents, wherein the Unit- 
ed States promises the patentee or al- 
lottee to hold the land in trust for such 
patentee or allottee for a period of 
twenty-five years, and at the expiration 
of said period to convey the land to him 
in fee.simple. These lands during such 
trust period are not subject to taxation 
by the various states ; and cannot be sold 
or disposed of by the Indian without the 
approval of the Secretary of the Interior. 
Section 5 of the Act of June 25, 1910 
(36 Stat. at L. 855, chap. 431), makes it 
a criminal offense for any person to “in- 
duce any Indian to execute any contract, 
deed, mortgage, or other instrument pur- 
porting to convey any land, or any in- 
terest therein held by the United States 
in trust for such Indian, or to offer any 
such contract, deed, mortgage or other 
instrument for record in the office of 
recorder of deeds,” etc. The trust period 
in such patents begins to run from the 
date of the patent, and not from the date 
the allotment was approved. 38 Land 
Dec. 559. And when the first trust pat- 
ent is canceled and a new trust patent is- 
sued in lieu thereof, the trust period runs 
from the date of the original trust patent. 
38 Land Dec. 558. 

The Secretary of the Interior is au- 
thorized to cancel trust patents in any 
case where the description of the land 
in such patent is erroneous, where a 
double allotment has been made, or in 
cases of exchanges of allotments between 
allottees. The law covering such can- 
celations will be found in the Act of 
April 23, 1904 (33 Stat. at L. 297, chap. 
1489). 

In conclusion it may be stated that the 
various departmental regulations govern- 
ing Indian allotments and selections are 
reported in the Land Decisions of the 
Department of the Interior as follows: 
8 Land Dec. 647; 28 Land Dec. 569; 
29 Land Dec. 141; 30 Land Dec. 546; 
32 Land Dec. 17; 35 Land Dec. 396; and 


43 Land Dec. 125. 


Sha. 















The Lawyers’ Visit. 


Two friendly lawyers chanced to meet, and each was much surprised 
To learn they had been neighbors long, and never realized 

That far in fair Nebraska state some forty years ago, 

They knew the same good bunch of boys who made the practice go. 
And then they visited awhile and lived the old days o'er 

And wondered why in blazes they had never met before. 


They talked about the prairies broad arrayed in-robes of green, 
And called to mind the days of old and many a frontier scene 
When Indians chased the buffalo and cowboys used to yell 

And ride their bucking ponies round and raise all kinds of hell, 
When he who killed a man on sight would have his praises sung, 
And he who stole a common horse was promptly shot or hung. 


They saw the wild geese honking high come soaring into view 
When spring was full of melody and warmly south winds blew 
And dreamed of glistening grasses in the sunshine after showers, 
Of rolling plain and verdant vale besprinkled o’er with flowers, 
And snowy blossoms of the June, and fragrance-laden air, 

And lovely skies of purest blue, and days of summer fair. 


They followed well-worn wagon trails the winding streams beside 
Where hardy heroes of the plains like warrior kings would ride, 
And when the evening time was come beheld their camp fires gleam 
Like brightly flaming sentinels along each murmuring stream, 
And mentioned early hunting days, the sturdy settlers knew, 

When deer and bear the river isles untroubled wandered through. 


They saw the dusty-battered coach come rumbling into town, 

The driver seated on the box with hide an Indian brown, 
Arrayed in deadly jewelry a hanging by his side 

To battle with the bandit gang if any him defied, 

And when he strode along the street with frame and features gaunt 
Heard proud admirers welcome him and loud his praises vaunt. 


They mentioned one good brother very limber in the jaw 
With periodic longings and attempts to practise law, 

Who yearned to be an orater and splendid nerve displayed 

In racing to be District Judge, but couldn’t make the grade; 
He left the range for pastures strange, in poverty he died, 

To join the lawyers’ angel choir beyond the Great Divide. 


Old amiable Amos was a lawyer ever bold, 

Reputed mighty clever and a fighter to behold, 

He sometimes whipped the magistrates and made their visions dim 
With prompt and fistical appeal when they went back on him. 

One day a justice laid him out, he rose to join the blest 

Where benchers cease from troubling and the lawyers are at rest. 


They spoke of dear Judge Gassem in his rusty farmer suit 
rrayed in crimson necktie, wrinkles in each throated boot, 

Who irrigated often to avoid a chronic drouth, 

With traces of tobacco in the corners of his mouth, 

He knew the knotty statutes well, and when it came to brains 

They said he was the smartest cuss that ever struck the plains. 


Of one who was a Congressman they gossiped quite a bit, 
Recalling his fine qualities and stories of his wit. 

And mentioned many worthy ones who left the state behind 
To shed their light in other fields, and fame and fortune find, 
And ere they finished visiting, each visitor allowed 

Of all the old Nebraska boys they were a trifle proud. 


And when they shook each other's hand and kindly said good-bye 
A look of human fellowship was in each brother's eye, 

In true sincerity they said as cordial gentlemen, 

“We've much enjoyed a pleasant hour, be sure and call again.” 
It was a royal visit as they lived the old days o'er 

And wondered why in blazes they had never met before. 


WM. D. TOTTEN. 
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Interesting Laws of Early 


New 


York 


BY AGNES McNAMARA MUNSON 
of the New York Bar 


[Ed. Note.—Mrs. Munson, up to the time of her death, on June 18, 1916, after a brief illness, was engaged in 
the practice of law in New York City in partnership with her husband, Mr. F. Granville Munson. She wrote 
frequently for legal magazines, and was employed as the expert indexer of the new New York Statutory Index. ] 


HE early statutes of 
our colonial and state 
legislatures are rarely 
opened to-day, save 
by historians and law- 
yers in search of some 
elusive point, and, in- 
deed, it is not the 


easiest thing in the world to 
find copies of these ancient 
sie enactments in our libraries. 
Yet there is much that is quaint and in- 
teresting in them for any reader, and they 


furnish illuminating commentaries on the 
religious, social, and economic conditions 
of the times as perhaps can be derived 
from no other contemporary documents, 
save newspaper files. 

The writer recently had occasion to 
examine the early statutes of New York, 
while engaged in some legal labors for 
the state; and while it would take sev- 
eral articles of this length to comment 
on those worthy of mention, reference 
to a few of them will show how differ- 
ently our lawmakers of to-day go about 
their tasks, and how much changed is 
our whole theory of lawmaking. 

One is first impressed by the ornate 
language, the formal phrasing and rhe- 
torical flourish, more or less common to 
all writing of the period, and the gradual 
transition to the cold and colorless, albeit 
not always concise, statement of bare 
essentials that is now characteristic of 
New York laws. Even a political plat- 
form would hardly tell us that this was 
the party “to turn that stream of wealth 
to the nourishment of our own country 
which now flows therefrom to the in- 
vigorating of foreign nations,” but such 


flamboyant language was perhaps nat- 
ural in such stirring times. 

The legislature of 1778, in chapter 1 
of the laws of that year, prefaced their 
ratification of the articles of Confedera- 
tion with the following eloquent pre- 
amble, much in the vein of the Declara- 
tion of Independence: “Whereas the 
freedom, sovereignty, and independence 
of the states which with a magnanimity, 
fortitude, constancy and love of liberty 
hitherto unparalleled they have asserted 
and maintained against their cruel and 
unrelenting enemies, the King and Parlia- 
ment of the realm of Great Britain, will, 
for their lasting and unshaken security, 
depend, under God, on a wise, well-con- 
certed, intimate, and equal confederation, 
of the said United States,” etc. 

Students of penology will be interest- 
ed in this preamble, prescribing hanging 
as the manner of executing the death 
penalty: “Whereas judgments directed 
by the law of England now in force in 
this state in all cases of high treason and 
in many of petty treason are, so far as 
they respect the manner of putting of- 
fenders to death, marked by circum- 
stances of savage cruelty, unnecessary 
for purposes of public justice and mani- 
festly repugnant to that spirit of human- 
ity which should distinguish a free, a 
civilized, and a Christian people,” etc. 

This was in 1778, but not a reason 
or a “whereas” enlightens us as to the 
change when electrocution was substi- 
tuted in 1888. In 1804, in granting a 
charter to the Society of United Breth- 
ren for propagating the Gospel among 
the heathen, the legislative act had this 
introduction: “Whereas the propagation 
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of the Gospel among Indians is of great 
importance, and may by the smiles of 
Providence be conducive to the peace and 
safety of settlers on the frontier.” This 
is naively canny,—one eye on heaven and 
one on earth, as it were. 

The Lottery Acts fairly beam with 
statements of their beneficent purposes. 
In 1805, Union College was authorized 
to raise $80,000 in this manner because 
“the trustees represent that a plan of 
education and government has lately 
been adopted which in its consequences 
affords the most flattering prospect of 
extension and usefulness.” Perhaps 
lotteries made the burden on the college 
president easier than it is to-day. After 
the legislature had wearied of describing 
the sound reasons and pious motives for 
its acts, the editors of the Session Laws 
took up the refrain. Who says that pro- 
tection for “infant industries” (even 
infant munition makers) is a modern 
doctrine? Listen to the reason assigned 
by the editor for the loan of $10,000 of 
the state’s good money to one Smith 
Cogswell, of Albany, by an act of 1814: 
“Note-——Mr. Cogswell’s enterprising 
genius led him to form the first establish- 
ment for the manufactory of arms in 
this state. Its destruction loudly called 
for legislative interposition, and the leg- 
islature, with a zeal worthy of the object, 
cheerfully authorized the loan, and thus 
rescued this infant establishment from 
an untimely exit.” 

The Revolutionary years naturally 
abound in interesting statutes. There 
was the poor neutral, for example, try- 
ing as he does to-day, to please both 
sides, and getting nothing for his pains 
but fearful pronunciamentos, like this: 
“Whereas certain persons have af- 
fected to maintain a neutrality which 
there is reason to believe was in many 
cases dictated by a poverty of spirit and 
an undue attachment to property,” and 
“have seduced certain weak-minded per- 
sons from their duties,” and “whereas 
such few of said persons as may have 
been led to take a neutral part by con- 
scientous doubts and scruples have had 
more than sufficient time to consider and 
determine the same,” now the commis- 
sioners for detecting and defeating con- 
spiracies are to administer the oath of 
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allegiance to “all such persons of neutral 
and equivocal character who they shall 
think have sufficient influence to do mis- 
chief,” and if these mischief-makers re- 
fuse to take the oath, they may either be 
removed to a place within the enemy’s 
lines, or exchanged by the governor for 
subjects of New York now within the 
power of the enemy. 

There are many acts of this time re- 
lating to family divisions caused by the 
War. Chapter 57 of the Laws of 1798 
deals with the forfeited lands of Peter 
Johnson, natural son of Sir William 
Johnson, Bart. It recites that three of 
his sisters shall have no interest because 
they had been convicted of adhering to 
the enemy, but two other sisters and two 
brothers had not been convicted, and 
they are to share. Perhaps youth saved 
them, although the act is silent as to the 
reason. So many of these acts give the 
confiscated lands of one member of the 
family to another member that one is a 
bit suspicious of the picture of “brother 
against brother,” and half suspects that 
perhaps the family “played both ends 
against the middle,” so that whichever 
side won there would be a loyal member 
on hand to claim the lands. 

An idea of Washington’s trials in sup- 
porting his little army, because of state 
interference, is given by such an act as 
chapter 29 of the Laws of 1778, which 
decrees that “no impresses of forage 
shall hereafter be made by any forage 
master of the United States,” but when 
needed he is to secure his forage by ap- 
plying to the nearest justice of the peace; 
and then the act goes on to prescribe the 
procedure for assessing it among the 
citizens. But the state did not seem 
to object to supporting the troops if it 
could do so in its own way. Thus, 
earlier in that same year there is an 
assessment of shoes and stockings among 
the various counties,—Westchester to 
furnish 125 pairs of stockings and 104 
pairs of shoes; Dutchess to furnish 450 
pairs of stockings and 375 pairs of shoes, 
and so on. 

Deeds of valor sometimes received sub- 
stantial state recognition, even in those 
troubulous times when they were so fre- 
quent. In 1778 George Andrews of 
Ulster county, was voted £100 “as a gra- 
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tuity for his valorous and resolute con- 
duct in effecting the escape of Jacob 
Closterhout and himself when captivated 
by the Indians,’—George and Jacob evi- 
dently not being so “captivated” that they 
forebore to seize the first opportunity to 
escape. In 1780, Sarah Smith, “widow 
of John Jacob Smith, late of New York 
city, cabinet maker, deceased,” received 
a similar amount, “as a reward for her 
benevolence and humanity in relieving 
the inhabitants of this state in captivity 
with the enemy.” These two acts sug- 
gest themes for novelists when historical 
romances again come in fashion. 

There are names more or less well- 
known found in the statutes of this 
period. In chapter 11 of the Laws of 
1780 a reward is granted to John Dean, 
John Paulding, and Isaac Van Waert for 
capturing Major Andre, “who was re- 
turning to New York after having, in 
the character of a spy, concerted meas- 
ures with the infamous Benedict Arnold 
for betraying posts in the Highlands, and 
for their virtue in refusing a large sum 
offered by Major Andre as a bribe to 
permit him to escape.” There was a 
mistake made in naming John Dean as 
one of the three captors, according to an 
act passed the next year, and David Wil- 
liams is named in Dean’s stead. 

In 1784, the legislature made a land 


‘grant of a farm in New Rochelle town- 


ship, forfeited by the conviction of Fred- 
erick De Witt of disloyalty, to Thomas 
Paine, “in consideration of eminent serv- 
ices rendered to the United States in the 
progress of the late war, and as a testi- 
mony of the sense which the people of 
this state entertain of his distinguished 
merit.” Baron Steuben, the first In- 
spector General of the Army, received a 
similar land grant in 1786 for his “essen- 
tial service by introducing a regular 
discipline in the Army and a spirit of 
economy in the interior administration 
of regiments.” 

John Jacob Astor was naturalized by 
a special act of 1780, in which’ his last 
name was spelled “Aster.” Alexander 
Hamilton figures as a commissioner to 
settle certain land disputes in 1803, and 
ten years laer his widow is voted a land 
grant as a compensation for his services. 
“Citizen Genet” dropped out of our his- 
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tories shortly after 1800, but as an 
American citizen he was very active in 
later years. There are three references 
to him between 1806 and 1819,—as in- 
corporator of a turnpike, commissioner 
to sell the Clinton estate, and commis- 
sioner to investigate as to the improve- 
ment of Hudson river tidewaters. 

Clement C. Moore, the author of “the 
Night before Christmas,” was an incor- 
porator of the Economical School of 
New York city in 1810. In spite of its 
name, its object was not to teach econo- 
mics, but English to the children of 
French immigrants. 

An echo of the Revolution, coming 
twenty-five years after its close, is found 
in an act of 1803, which provided for the 
interment at the Wallabout in Long Is- 
land Sound of relics of those American 
citizens who perished in the Jersey prison 
ship, and for the erection of a suitable 
monument commemorating their merits 
and sufferings in the cause of their 
country. 

It is perhaps in the penal statutes of 
the early period that we find the most 
curious provisions, and, now and then, a 
forerunner of some present-day attempt 
at penal improvement. The old punish- 
ment of peine forte et dure, in which the 
person refusing to plead was gradually 
pressed to death, was abolished in 1778, 
although there is no instance of its use 
at any time in New York. The legis- 
lature was constantly commuting sen- 
tences of death. Thus, in 1816 Thomas 
Burke’s death sentence for the murder 
of his wife was commuted to life im- 
prisonment “for reasons satisfactory to 
the legislature,” whatever they may have 
been. John Williams, of Greene county, 
was commuted in 1808 from death to 
five years’ imprisonment, and no reason 
assigned ; but in the case of Samuel Dun- 
gan, of Canandaigua, the year previous, 
the legislature dismissed the indictment 
for killing James Robinson and gave 
several reasons,—Samuel had no malice 
aforethought, he is a useful member of 
society, and the relations of the decedent 
have expressed a strong desire that he be 
not prosecuted. One would be very 
captious not to be satisfied with such a 
strong array of arguments; Diana Sil- 
leck in 1817 was the first woman whose 
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sentence of death was suspended. The 
legislature of 1813 had to deal with a 
hardened offender in the case of John 
Bowman, aged nine years, who had been 
found guilty of the murder of a female 
child. “In consideration of extreme 
youth” his sentence was commuted to 
life imprisonment at hard labor. In the 
charter of Hudson granted in 1785 was 
a provision that corporal punishment 
should not exceed thirty-nine stripes. 
Light is thrown on the practice of 
medicine by our forefathers by several 
odd enactments. In chapter 37 of the 
Laws of 1792, after a recital that “many 
ignorant and unskilful persons presume 
to administer physic and practice surgery 
within the city and county of New York 
to the detriment and hazard of the lives 
and limbs of citizens thereof,” a plan of 
examination and license is prescribed. 
The composition of the examining board 
makes one doubtful whether to criticize 
the limitations of the examination or to 
marvel at the attainments of ancient 
officeholders. The candidate is to ap- 
pear before a board consisting of the 
governor, chancellor, supreme court 
judges, attorney general, mayor, and re- 
corder, or any two of them, plus three 
physicians. An act of 1806 is in advance 
of the times when, in providing for the 
enlargement of the New York hospital, 
it speaks of apartments “adapted to the 
various forms and degrees of insanity.” 
Quacks abounded. Chapter 30 of the 
Laws of 1806 made an appropriation of 
$1,000 to John M. Crous for his “per- 
fect and infallible cure for the hydro- 
phobia or canine madness.” The donee 
was to deposit his prescription in the 
state comptroller’s office, and the comp- 
troller was to publish the glad tidings of 
this great discovery in the newspapers. 
But there was a string attached to the 
gift,—Crous must give a bond to return 
the money if within four years the cure 
should prove “deceptive and ineffectual.” 
Mr. (or Dr.) Crous should have taken 
the money and then announced that the 
treatment could not be completed in less 
than five years. Peter Davison was 
granted the privilege in 1809 of using his 
skill in curing the malady called cancer, 
and authorized to recover fees therefor. 
William Firby, a resident of Suffolk 
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county, lacked the qualifications requisite 
to practise medicine; but the legislature 
of 1804 decided that he might be li- 
censed, if three physicians approved, be- 
cause he had performed a number of 
extraordinary cures in Suffolk county, 
“principally of the scorbutic kind,” Mr. 
Firby had a large clientele which joined 
in his petition. An early statute (Laws 
of 1778, chap. 36) provides that “no 
physician or other person shall inoculate 
any person for the smallpox in any place 
in this state,” under penalty of £25 fine. 
It is remarkable that so early there 
should have been sufficient interest in 
vaccination to arouse this antagonism; 
for Jenner, who is credited with the dis- 
covery of the principle of inoculation, 
had hardly begun his experiments. 

There was much sumptuary legislation. 
In 1778 we find the price of men’s shoes 
of neat leather fixed at 16 shillings, and 
women’s and children’s shoes to be in 
proportion ; and as late as 1805, the legis- 
lature fixed the price of staples,—coffee 
at 75 cents a pound by hundred weight, 
good West India rum at $3 a gallon, etc. 
In 1778, chapter 109 met the high cost of 
living by prohibiting the exportation of 
flour, meat, and grain from the state. 

Brooklyn bakers of 1797 were more 
grasping than their New York city 
brethren, for it took a legislative act to 
prevent them selling bread at a higher 
price than that assized in and for the 
city of New York by the corporation of 
said city. 

“Joy riding” has evidently never been 
viewed with entire favor. The Hemp- 
stead turnpike asked to be allowed to in- 
crease its rates, and mournfully com- 
plains that “gay exvensive pleasure 
wagons have been introduced as substi- 
tutes for gigs and coaches.” Evidently 
pleasure wagons got off more lightly 
than business vehicles, which is certainly 
not the case to-day when the unfortunate 
autoist crosses a ferry or stops at the 
wayside inn. 

The New Yorker who sees a new 
thousand-room hotel projected every few 
weeks will smile when he reads that in 
1783 “inns and taverns are become more 
numerous than are necessary for travel- 
ers or the inhabitants of the state, where- 
by the morals of the people may be 
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debauched.” Was there a forerunner of 
the cabaret to which the grave legislators 
referred? If it was drinking they had in 
mind, the inns and taverns were not the 
only offenders; for in 1791 the legisla- 
ture complained that the use of spirituous 
liquors in “the gaols of New York and 
Albany” was so immoderate that it must 
be forbidden, and the jolly prisoners con- 
fined thereafter to table beer and cider. 
It seems somewhat inconsistent in the 
legislature of 1812 to provide that part 
of the Delaware county jail at Delhi may 
be licensed as a tavern or inn. Is there 
not a certain element of humor in an act 
of 1809 which provides that the fees 
paid by grocers for licenses to sell liquors 
shall be used to build waterworks? 
Public finance in the early days of 
statehood was simple and primitive. For 
instance, when the state had no funds to 
purchase the great and privy seals, the 
governor made an advance out of his 
own pocket, and was fortunate enough 
to get back his £16 by an act of 1779. 
When the city of New York had epi- 
demics in 1799 and 1801, it was author- 
ized to meet the extraordinary expenses 
incident thereto by borrowing on the 
credit of the state, with a promise of re- 
payment by the legislature. But there is 
no bucolic simplicity about an act of 
1805, incorporating the Merchants Bank 
of New York City. The state subscribed 
for 1,000 shares of stock on the express 
condition that it was not to pay for them, 
—a kind of proceeding that the same 
state seriously objects to to-day. Pub- 
lic morals certainly improve with years. 
We do not now authorize New York city 
to raise $15,000 by a lottery for an object 
even as laudable as the relief of poor 
widows with small children (Laws of 
1803, chap. 68), nor after the Ulster 
county jail was destroyed by the enemy 
would we, as in 1778, authorize a lottery 
of £2,000 to rebuild it. It was a kind- 
hearted legislature which in 1808 cured 
Mary Jenkins’ sorrow when she was per- 
mitted to give bond after her winning 
lottery ticket No. 11,525 of the fourth 
class was “casually lost in the ocean.” 
If the legislature favored lotteries, it 
stopped short of dealing in stocks; for 
we find an act of 1792 “to prevent the 
pernicious practice of stock jobbing.” 
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The quaintness of expression, from 
our modern standpoint, often provokes a 
smile. While “decayed aristocracy” is 
still with us, the vagaries of language 
make the “decayed” teachers of 1811 or 
the “decayed” pilots of 1817 of rather 
unpleasant connotation. We would not 
now speak of an insane man as confined 
in bedlam in Pennsylvania, as in 1785; 
nor would the good people of New York 
expect to find notices of town meetings 
posted in “notorious” places, as in 1805. 
When one reads of the “artist” of the 
Wallabout & Brooklyn Hill Bridge Com- 
pany (Laws of 1805, chap. 86) or the 
“carmen” of Newburgh in an act of 1809, 
we perhaps conjure up a very esthetic 
predecessor of the B. R. T., with an art 
critic passing on coach advertisements 
and guards’ uniforms, or a Newburgh, 
several decades ahead of its contempo- 
raries, with a complete street car system, 
but “artist” was, of course, used in the 
sense of “artisan” and a “carman” drove 
a cart. 

We have many reminders of English 
custom. “Turn to the left” was made the 
rule of the road in 1799, and is twice re- 
ferred to in Acts of 1801. Descriptions 
of one’s social and professional status 
are often tacked onto one’s name until 
the time of the War of 1812. When 
Philip I. Schuyler, Rennselaer Schuyler, 
John B. Church, and Alexander Hamil- 
ton were appointed commissioners, in 
1803, to settle certain disputes, the 
Schuylers were “gentlemen,” Church was 
an “esquire,” and the best known of the 
four a mere “counselor at law.” Richard 
Everit, of Poughkeepsie, was a “yeoman” 
indicted for adhering to the enemy, but, 
“for certain special reasons,” pardoned 
in 1781. “Sir” James Jay in an act of 
1779 certainly must have been a mis- 
print, for the gentleman received an ap- 
propriation at a time when knights and 
baronets were getting little from the 
good people of the states but bullets and 
bayonets. 

One thinks of a scene from “Trial by 
Jury” in picturing the trustees of the 
village of Sag Harbor in the full regalia 
of their august office when conflagration 
threatens; for, says the Laws of 1803, 
chapter 58: “On the breaking out of 
any fire in Sag Harbor the trustees shall 
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immediately repair to the place where 
such fire shall happen, with staves and 
such other badges of authority as shall 
be ordained by a majority of them to be 
worn.” 

New York city had certain problems, 
over a century ago, that have a very 
modern flavor. The “safe and sane 
Fourth” agitation may be foreseen in an 
act of 1786, which imposed a penalty on 
any slave who discharged fireworks in 
the city,—thirty-nine stripes on the bare 
back. And dog taxes, too, are ancient. 
But why did the Act of 1785 let butchers’ 
and tanners’ dogs off scot free? The 
subway is given a good working rule as 
to the permissible size of passengers’ 
bundles, in this enactment for the ferry 
between Manhattan and Long Island, in 
1789,—there shall be “no ferriage for 
such small articles as a woman carries in 
her apron or a man or boy in his hand or 
under his arm, or for a suckling child.” 

New England had no monopoly on 
quaint and curious names. In acts prior 
to 1816 are such cognomens as Pontius 
Hooper, Friend Barber (barbers ever 
being friendly), Illustrious Remington, 
Silence Hoar, Orange Brace (a man), 
Fite Miller, Anna Breadbake, Bill Smith, 
and Esack Angle. Elijah W. Abbott had 
his Christian name changed in 1816 to 
“Edward” because there were so many 
of the same name in New York city, but 
Benedict Arnold, an incorporator of a 
bridge company in 1813, seemed to have 
no objection to what must have been an 
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The Province of Law 


Our increasing mastery over the physical world is always ampli- 
fying the province of law, for it is always complicating the rela- 
tionships which exist between human beings. 
Act of Parliament is the product of the steam-engine, and there is 
no great need for a law of copyright until long after the printing- 
press has begun its work.—Maitland and Montague. 


Case and Comment 


inconvenient name. A cheerful name 
chosen by incorporators in 1802 is the 
“Murderer’s Creek Bridge Company.” 
Where is the Niconsiago river mentioned 
in an act of 1789, or the “bad hills” con- 
nected with the Highlands we find in a 
turnpike act of 1806? 

Preparedness was an issue in 1808, 
when we find an appropriation of $100,- 
000 to build defenses at New York city, 
employing thereon as many seamen as 
practicable, because they were at that 
time “deprived of the ordinary means of 
support by the critical state of our na- 
tional affairs,” and $20,000 for the de- 
fense of the northern frontiers, “in full 
confidence that such advances will be re- 
imbursed by the United States.” This 
same act provided for the removal of 
public records, moneyed institutions, and 
prisoners if the approach of a hostile 
force should render it expedient. In 
1813, the legislature appropriated $22,000 
for “erecting a redoubt or protecting 
work on Signal Hill, near the Narrows 
on Staten Island.” 

These are but a few of the statutes 
which show how great a change a little 
over a century has made in our public 
and private life. Our busy mills and, 
alas, our sweatshops, too, have little in 
common with the days of Noadiah Hub- 
bard, to whom the judges of the court of 
common pleas awarded a premium, in 
1810, for woolen cloth “manufactured in 
his family.” 


I 


Mn 


Many a modern 


ULIOCUOCQOULOOUAEULSLAAOANOGRLAOUALU OAUTH 


ER II MMMNINNUNLUMIL TUNICA 





“Safety First” for the Layman 


BY RALPH ECKHARDT 
of the Idaho Falls (Idaho) Bar 


ERHAPS _ because 
the tricks and _ tech- 
nicalities of the law, 
by which, regardless 
of the merits of his 
case, a party often 
wins or loses in a law- 
suit, are so little un- 

derstood by the layman; per- 

haps because they may be 

some foundation in fact for 
the popular notion that some lawyers 
are sharp and unscrupulous ; whatever be 
the reason,—the fact is notorious that 
most persons never enter a law office un- 
less driven there, often by an imminent 
and serious danger which might have 
been avoided by a very few moments’ 
consultation with an attorney before the 
danger accrued. 

The savings of a man’s lifetime may 
be swept away in litigation, when an 
hour’s time spent with his lawyer would 
have shown him a clear and easy way to 
the salvation of his fortune. But when 
the die is cast and the lawsuit is on, pre- 
caution comes too late; just as, when the 
vessel has truck upon the rocks, it is a 
rescuer—not a pilot—that is required. 

Whether lawyers or laymen be to 
blame for this condition, it is the lay- 
men who must change it, if it be changed. 
When an important business deal is 
pending, when real property is to be pur- 
chased or sold, when obligations are to 
be incurred, it is impossible, as it is un- 
professional, for the lawyer to seek out 
the busines sman or the farmer, and sug- 
gest to him that he had better have a 
consultation upon the legal aspects of 
the transaction before consummating it. 

Illustrations of cases where fortunes 
accumulated by toil and preserved by 
self-denial have vanished in an hour be- 
cause of some minor point of law disre- 
garded are so numerous that they may 
be selected almost at random from the 
host of reported cases. 

For instance, suppose the case of a 
man who has invested his entire savings 


in a tract of farming land, only to be 
ejected from house and home by heirs 
of a deceased former owner, the dece- 
dent’s estate never having been probated, 
causing a fatal link in the chain of title 
which an attorney would, if consulted, 
have recognized at a glance. 

A young man of little means takes 
unto himself a wife, rents a few acres of 
ground, and starts to build a home. He 
buys a few horses, a cow or two, a couple 
of pigs, and some farm machinery. He 
has fair success the first season, and de- 
cides to enlarge his operations, renting a 
neighbor’s field. To develop his enlarged 
farm for the next season he must have 
more money. He mortgages his cows, 
horses, pigs, and implements. Before 
the crop is harvested, however, the wife 
becomes ill. The doctor advises an op- 
eration of cost and danger. A specialist 
is consulted, whose opinion coincides 
with that of the family physician. The 
young man is without ready money, and 
perhaps without immediately available 
credit. Something must be done at once. 
In the pressure and excitement of the 
hours, he sells, without mentioning the 
mortgage, his horses, his cows, pigs, and 
implements, and everything else which 
he can convert into cash. The first op- 
eration is followed by another, with con- 
stantly increasing hospital and doctor 
bills. Perhaps all that care, science, and 
skill can do are unavailing, and the part- 
ner of his joys and sharer of his strug- 
gles is carried to the grave. Stunned by 
the unexpected blow, he neglects all. 
Teh crops mature, die, and decay, un- 
harvested. The little farm takes on the 
aspect of desertion and abandonment. 

By and by time partially heals the 
wound, and the young man looks about 
him with an eye to rehabilitate his shat- 
tered fortunes. About this time, how- 
ever, the chattel mortgage becomes due, 
and payment is demanded. Utterly with- 
out resources, he is forced to refuse pay- 
ment. How astounded he is to learn that 
in selling the mortgaged property he has 
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committed a crime which brands him as 
a felon! 

Our brothers of the medical profes- 
sion are pleased to take unto themselves 
great credit for unselfishness, by reason 
of the fact that their services in the 
wider fields of their practice are oftener 
required in preventive than in curative 
therapeutics. By reason of the high 
standard of pure zeal in the cause of hu- 
manity maintained among the doctors 
they have been impelled, so we learn 
from their journals, to go about eradi- 
cating the very conditions of disease and 
ill health from which their livings are 
made. 

Granting that this conditions has been 
brought about through the spontaneous 
generation of unselfish benevolence 
within the profession, instead of through 
outside influence, yet on one has ever 
proven that doctors as a class are less 
unselfish than lawyers as a class. And 
were it possible for attorney and client to 
meet on such ground that consultation 
and precaution could be made to take the 
place of costly legal battles in the open 
forum, our courts would cease to grind 
out cases at the rate of thousands per 
day, our cumbrous and expensive judi- 
cial machinery would be vastly circum- 
scribed in cos tand size, and many of our 
brethren at the bar could resume those 
humble but lucrative pursuits from 
which they have been “called” to cham- 
pion the cause of the oppressed and suf- 
fering o’er all this land. 

In an address to one of the graduating 
classes of Yale Law School, John S. 
Griggs said: 

Beyond his immediate duty to his client, 
the lawyer has a larger and wider sphere of 
duty to the state in illustrating, supporting, 
and maintaining the priceless value of that 
system of law and justice which is the heri- 
tage of the American people. 

But the litigant whose property is 
taken from him by reason of the opera- 
tion of one of those same principles is 
not likely to recognize their priceless 
value to him. He is more apt to rail bit- 
terly at law and courts, at judges and 
juries, at the whole system whose opera- 
tion results in his being, as he thinks, 
defrauded of his natural and equitable 
rights. 
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With “big business” of course, the 
rule is otherwise. The great combina- 
tions of capital early in their history 
learned that a legal advisory department 
was indispensable to success, and even to 
safety. But the man of small means, the 
farmer, the merchant, the doctor, the 
teacher, the widow left with a small es- 
tate-—persons who have, perhaps, had 
fear and distrust of lawyers educated in- 
to them by jest and anecdote, precept and 
proverb, since childhood,—these often 
risk and lose all, depending upon their 
own common sense or lack of it to steer 
their frail barks through unknown chan- 
nels of trade or business, without a pilot, 
over shoals and hidden rocks where many 
stauncher vessels have met disaster. 

The remedy for this condition is not 
by furnishing courses of so-styled “com- 
mercial law” and “business law” in our 
high schools and business colleges. These 
fragmentary courses inculcate broad 
principles which are, in the main, settled 
and reliable; but to every general prin- 
ciple there is, usually, a host of excep- 
tions, some based upon other principles, 
some upon varying statutes, some upon 
expediency, and some upon the nature of 
private transactions. It is these excep- 
tions and their reasons which cannot be 
taught in any fragmentary “commercial 
law” course. And a student of one of 
these courses, relying on his general 
principle, is as liable to go wrong as is 
one who has had no special training 
whatever along legal lines. 

The remedy is so simple that it is 
rather surprising, in view of the gravity 
of the evil, that none of our educators 
have seized upon it. The child is taught 
to consult the doctor at the first sign of 
ill health, the dentist at the first symptom 
of decay in the teeth. So should the 
young man and young woman being 
fitted for the duties and responsibilities 
of life be taught that, before entering 
into a business transaction of any kind, 
before buying or selling property, enter- 
ing into a partnership, corporation, or 
contract of whatever nature, a lawyer— 
one in whom confidence as to his ability 
and integrity may safely be reposed— 
should be consulted as to the legal phases 
of the matter. 
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The man of wisdom is the man of years.—Young. 
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The Period of Mental Activity 


HE United States Senate recently 
had before it the bill to amend the 
Judicial Code by investing the President 
with the power to appoint an additional 
circuit judge in any circuit where the in- 
cumbent of that office, having served con- 
tinuously for a period of ten years, has 
reached the age of 70 years and still de- 
sires to remain in office and perform the 
work of a judge. 

The debate brought out many inter- 
esting facts concerning legislative and 
judicial services rendered by men who 
were no longer young. 

It was stated by Senator Sterling that 
the age of about one eighth of the mem- 
bership of the Senate is beyond 70 years, 
that twenty-six members are more than 


65 years of age, while the average age 
of the ninety-six members is about 58 
years. “We have the daily exhibition,” 
continued the Senator, “of most un- 
tiring industry, of wisest counsel, and 
of splendid achievement on the part of 
men who have passed the seventieth mile- 
stone of their lives. They are found on 
both sides of the Chamber; the states 
they represent honor themselves and con- 
fer a benefit upon the nation by contin- 
uing them in this most honorable and yet 
exacting public service.” 

Senator Penrose called attention to the 
fact that the late Senator Pettus, accord- 
ing to common report, when he was 77 
years of age, or thereabout, came to 
Washington to get the indorsement of 
one of the Senators from the state of 
Alabama for a judicial appointment. He 
was informed that he was too old to dis- 
charge the judicial functions; but he 
turned around and became a candidate 
for the Senate against the gentleman who 
declined to indorse him, and defeated 
him. Mr. Pettus was elected and served 
some ten years as one of the most vigor- 
ous and useful members of the Senate. 

Senator Sherman spoke of Represen- 
tative Cannon, who is, in his eighty-first 
year, still serving in the House; of Mr. 
Hill, of Connecticut, an active, able, and 
energetic Representative, who was born 
August 4, 1845, and is now in his sev- 
enty-second year; of Mr. D. M. Hughes, 
a member of the House, who has reached 
his sixty-ninth year; of Mr. Talbott, of 
Maryland, who has reached his seventy- 
third year, his birthday being the 29th 
day of July, 1843. 

It was pointed out that of the sixty- 
five judges of the Supreme Court ap- 
pointed from the beginning of the gov- 
ernment under the Constitution down 
to the present time twenty-seven, or 
about three sevenths of the entire num- 
ber, have served beyond 70 years, the 
age of voluntary retirement. Among the 
twenty-seven are four out of nine Chief 
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Justices, including the present most ac- 
tive, capable, and distinguished incum- 
bent of that high office, and including, of 
course, those unrivaled luminaries of 
the greatest judicial tribunal in the world, 
ranking in order of greatness as in order 
of time of service, namely, Marshall, who 
died in the service at 80, and Taney, at 
the age of 87. 

Three, or one third, of the members of 
that great court as now constituted are 
past 70. 

Chief Justice Taney, who rendered the 
Dred Scott decision that afterwards be- 
came a matter of angry political conten- 
tion, was appointed when he was 59 years 
of age, and served twenty-eight and a 
half years on the Federal bench. If the 
volumes of the Supreme Court Reports 
are searched, it will be found that his 
opinions in later years, after he had 
passed the 70-year point, show no dim- 
‘nuti?.a in his judicial power or in the 
p-netrative character and the incisive 
force of the opinions he wrote, declared 
Senator Sherman, who made the follow- 
ing interesting comments on Chief Jus- 
tice Marshall : 

“The opinion written by Justice Mar- 
shall in the Dartmouth College Case in 
Fourth Wheaton was written in 1819, 
when John Marshall was 64 years of age. 
McCulloch against Maryland was written 
the same year. 

“The case of Gibbons against Ogden 
in Ninth Wheaton was written when Jus- 
tice Marshall was 69 years of age. This 
is one of the epochal cases. On the rea- 
soning in Justice Marshall’s opinion is 
the basis on which rises all the mighty 
superstructure of the control of interstate 
commerce in this country. All of the 
great powers of the Interstate Commerce 
Commission, all of the legislation for the 
years past have been founded upon the 
reasoning found in this opinion. 

“At the last session a child-labor bill 
was enacted. There is some controversy 
about its constitutionality. Whether a 
merchandise being the product of child 
labor can constitutionally be excluded 
from the interstate commerce of the 
country is a mooted question. It will not 
be definitely settled until the Supreme 
Court has decided it ' 

“Our right to pass this law is based 


upon the reasoning adopted by Justice 
Marshall in his opinion when he was 69 
years of age, and this is the foundation, 
the apparently simple clause easily un- 
derstood, that— 


Congress shall have power to regulate com- 
merce among the several States, with foreign 
countries, and with the Indian tribes. 


“With that apparently simple power 
vested in Congress came a long train of 
judicial decisions, and the first time a 
great illuminating judicial mind shed its 
light upon the beneficent powers of in- 
terstate commerce in a way that laid the 
foundation broad enough and deep 
enough to bear the weight of the great 
superstructure builded on it the opinion 
was written by a man who was then 
reaching nearly the 70-year point. He 
had reached his sixty-ninth year at the 
time he built the cornerstone on which 
this great power is developed, both in 
legislation, judicial decision, and execu- 
tive administration. ‘ 

Again, in the Cherokee Nation Case, 
reported in Fifth Peters, the opinion 
was filed in 1831, and Justice Marshall 
was then in his seventy-sixth year. The 
opinion when read shows no failing of 
his understanding. It is replete with 
sound reasoning. He adverts to the fact 
that it calls strongly upon human sym- 
pathy, that it removes a race of people, 
the Cherokees, from the land that their 
tribe and their ancestors had inhabited, 
and had hunted upon for centuries ; that 
it appeals very strongly to that human 
sympathy ; but in spite of that he writes 
the opinion upon the legal question in- 
volved only. He shows no trace of men- 
tal weakness or lack of sound judicial 
understanding of the great questions in- 
volved. 

“Franklin,” continued Senator Sher- 
man, “served in the Constitutional Con- 
vention with John Marshall. Franklin 
was 82 years of age at the time the Con- 
stitutional Convention discharged its du- 
ties. He sat constantly. He lent of his 
ability and of his long experience to the 
perfecting of many of its articles. His 
wisdom averted, along with Washing- 
ton’s, the chairman of the convention, 
many times, friction that would have pos- 
sibly broken up its deliberations. With 
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Franklin’s long experience, his philo- 
sophic observation of the actions of men, 
his kindly good nature, his ability to rec- 
oncile differences, along with the patriot- 
ism of Washington, they averted the con- 
flicts between the states. Throughout the 
entire record of that convention, pub- 
lished in Elliott’s Debates in the Feder- 
alist, in the minutes of the Constitutional 
Convention prepared by James Madison, 
appear constantly the wisdom of Frank- 
lin and his contemporaries and the very 
great service they rendered long after 
they had passed the age of 70 years.” 

Justice Story, lamenting that unwise 
New York law which deprived the State 
of the judicial services of the great Chan- 
cellor Kent at the age of 60 years, and 
who began the writing of his great work 
“The Commentaries on American Law” 
at the age of 63, has this to say among 
other things in his work on the Constitu- 
tion (5th ed., v. 2, p. 437) : 


The limitation of New York struck from its 
bench one of the greatest names that ever 
adorned it in the full possession of his ex- 
traordinary powers. I refer to Mr. Chancellor 
Kent, to whom the jurisprudence of New York 
owes a debt of gratitude that can never be re- 
paid. He is at once the compeer of Hard- 
wicke and Mansfield. Since his removal from 
the bench he has composed his admirable Com- 
mentaries, a work which will survive as an 
honor to the country long after all the perish- 
able fabrics of our day shall be buried in 
oblivion. If he had not thus secured an en- 
viable fame since his retirement, the public 
might have had cause to regret that New 
York should have chosen to disfranchise her 
best citizens at the time when their services 
were most important and their judgments 
most mature. 

Even the age of 70 would have excluded 
from public service some of the greatest minds 
which have belonged to our country. At 80, 
said Mr. Jefferson, Franklin was the ornament 
of human nature. At 80 Lord Mansfield still 
possessed in vigor his almost unrivaled pow- 
ers. If 70 had been the limitation in the Con- 
stitution of the United States, the Nation 
would have lost seven years of as brilliant 
judicial labors as have ever adorned the an- 
nals of the jurisprudence of any country. 


The very temperament which makes 
one fit to be judge at all observed Senator 
Stirling, keeps him free from the passions 
involved in the case. To do justice be- 
tween hotly contending attorneys and liti- 
gants he must maintain that poise and 
self-command which are most conducive 
to both bodily and mental health. So 
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that we are enabled to say of many 
judges: 


Though old, he still retained 
His manly sense and energy of mind. 


Shakespeare furnishes yet another rea- 
son. I think with rare exception it will 
apply to the bench if not to the bar: 


Though I look old, yet I am strong and 
lusty; for in my youth I never did apply hot 
and rebellious liquors in my blood; and did 
not, with unbashful forehead, woo the means 
of weakness and debility: therefore my age is 
as a lusty winter, frosty but kindly. 


But I find in these few words of Mrs. 
Gatty the noblest recognition of the value 
of the achievements and service to the 
world of the intellectual old man: 


It is often the case with fine natures that 
when the fire of the spirit dies out with in- 
creasing age the power of intellect is unaltered 
or increased, and an originally educated judg- 
ment grows broader and gentler as the .,jver 
of life widens out to the everlasting sea. 


Our Illustrations 


HROUGH the kindness of Mr. Rod- 
man Wanamaker it is our privilege 
to present in this issue of CASE AND Com- 
MENT, several of the pictures obtained 
by the Rodman Wanamaker Historical 
Expeditions to the North American In- 
dian, so ably led by Dr. Joseph K. Dixon. 
The collection of photographs secured on 
the expeditions is the most complete col- 
lection of Indian subjects in existence. 
Those appearing on preceding pages are 
typical pictures and indicate the valuable 
nature of the work performed in preserv- 
ing these delineations of Indian life and 
lore. From the viewpoint either of artis- 
tic merit or historical record, these photo- 
graphs are unsurpassed. 


Simplification of Judicial 
Procedure 


HE American Bar Association’s bill 
for simplifying the procedure of the 
courts by vesting in the United States 
Supreme Court the same power for mak- 
ing rules for the law side that it has al- 
ways possessed on the equity side will be 
enacted into law at the present short ses- 
sion of Congress, if suitable representa- 





760 


tion be made to Congressmen and the 
President. Let every lawyer inspire as 
many letters as possible. The number 
of the Senate bill is S-4551; the House 
bill is H-R-7572. The form of the short 
bill may be found in the reports of the 
Committee on Uniform Judicial Pro- 
cedure published in the American Bar 
Association Reports. 


Indorsement of Payment as Material 
Alteration 


“THAT an indorsement of payment on 

an instrument promising to pay 
money has no more validity or effect 
than a receipt, and the addition of such 
an indorsement does not have the effect 
of vitiating the instrument, is held in 
the Florida case of Bland v. Fidelity 
Trust Co. — Fla. —, 71 So. 630, L.R.A. 
1916F, 209. 

Similariy it was held in Hakes v. Russ, 
99 C. C. A. 327, 175 Fed. 751, that the 
mere indorsement of a credit on a joint 
and several note was not a material al- 
teration of the same; but in this case, 
where, in the sale of a horse to a number 
of persons, the vendor agreed to obtain 
the signature of a certain number of 
persons to the note, but, instead, accept- 
ed cash payment from some of them and 
indorsed the amounts received on the 
note, relieving them from signing the 
joint and several obligation for the pur- 
chase price, the failure to have the note 
signed by all the purchasers according to 
the agreement with each of those who did 
sign was held to be a material change in 
the contract. 

In Voris v. Birdsall, — Okla. —, 153 
Pac. 673, it was secretly agreed between 
the vendor of a stallion and two of a 
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number of purchasers, that if they would 
join the other purchasers as joint pur- 
chasers, jointly executing with them the 
notes in controversy, thereby inducing 
the other defendants to sign the same, 
the vendor would, prior to the delivery 
of the note, secretly and without the 
knowledge of the other defendants, in- 
dorse upon each of the notes a credit as 
having been paid by the two signers. In 
pursuance ot this agreement the notes 
were executed and the credits indorsed, 
This was held to constitute a material 
alteration of the note. The court said 
that by the indorsement the notes were 
altered without the knowledge or con- 
sent of the makers except the two men- 
tioned. Continuing, the court stated: 
“There can be no doubt that when the 
payee and the two defendants who were 
parties to this secret agreement indorsed 
the pretended payments of $350 on the 
note before or at the time of the delivery 
thereof to the payee, their acts consti- 
tuted a material alteration of the amount 
of the notes to the same extent as if the 
indorsement had appeared as an inter- 
lineation on the face of the notes. x 
It is immaterial that the effect of the al- 
teration was to reduce the amount of the 
makers’ liability. The test as to whether 
the alteration of a note is material de- 
pends not upon whether it increases or 
reduces the makers’ liability, but upon 
whether the note will have the same op- 
eration and effect after the alteration as 
it had before.” It was accordingly held 
that the note was invalid even in the 
hands of a bona fide holder as against 
the makers who had no knowledge of the 
secret agreement, but was valid in the 
hands of such holder as against the two 
makers who had knowledge. 





What is just and right is the law of laws.— Proverb. 


Appearance — execution of replevin 
bond. The mere filing of a repievin 
bond in an attachment suit, it is held in 
the Texas case of American Surety Co. 
v. Stebbins, L. & S. Co. 180 S. W. 101, 
annotated in L.R.A.1916F, 583, does not 
constitute an appearance which will au- 
thorize a default judgment against the 
obligor and his surety, where the statute 
provides that no judgment shall be ren- 
dered against defendant unless upon 
service or acceptance or waiver of proc- 
ess, Or upon appearance, and the bond 
is conditioned to satisfy the judgment 
or pay the value of the property seized. 


Bailment — injury to hired team — 
liability. One hiring by the day a team 
which is to remain in charge of the own- 
er’s driver is held not liable for injury 
to one of the animals by falling into a 
hole in the pavement due to the driver’s 
negligence in Foy-Proctor Co. v. Mar- 
shall, 169 Ky. 377, 183 S. W. 940, anno- 
tated in L.R.A.1916F, 1036. 


Bank — applying estate funds to ex- 
ecutor’s account — liability. A bank 
which applies to the individual indebted- 
ness of an executor to it checks on his ac- 
count, made up of checks drawn by him 
on his account as executor, is held bound 
in Bischoff v. Yorkville Bank, 218 N. Y. 
106, 112 N. E. 759, L.R.A.1916F, 1059, 
to account to the estate for the money so 
misappropriated, and also for other 
moneys misapplied, from the account to 


his individual use, of which misappro- 
priation his dealings with it put it on 
notice. 


Bills and notes — check — stoppage 
of payment — right to enforce. That 
a bank clerk who by mistake has paid a 
check upon which payment had been 
stopped after it had been given for a 
good consideration and properly in- 
dorsed, and has taken an assignment 
from the bank of its rights, may enforce 
against the drawer whatever rights the 
holder may have had, is held in Usher 
v. A. S. Tucker Co. 217 Mass. 441, 105 
N. E. 360, which is accompanied in 
L.R.A.1916F, 826, by a note on the 
rights and liability arising out of the 
failure of a bank to comply with an order 
stopping the payment of a check. 


Bulk sales law — expense of defend- 
ing creditor's suit. Defendant bought 
a stock of goods in bulk and required 
a sworn list of creditors. Thereafter « 
person claiming to be a creditor, whose 
name was not on such list, instituted a 
suit to enforce an alleged indebtedness 
of the seller against the stock in the 
hands of defendant. Such suit was 
afterward dismissed at the cost of the 
plaintiff therein, and no liability against 
the stock in ihe hands of defendant was 
ever enforced. It is held in the Okla- 
homa case of Futoransky v. Pope, 157 
Pac. 905, L.R.A.1916F, 548, that de- 
fendant was not entitled to recover from 
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the seller or his trustee in bankruptcy 
money expended in preparing to detend 
said creditor’s suit. 

This seems to be the only case that 
has passed upon the question of the 
right of a purchaser to indemnity for ex- 
pense of defending a suit or proceeding 
based on a bulk sales law; but there 
are two other cases which are of in- 
terest in connection with that question. 
In Chatterton v. Mason (1897) 86 Md. 
236, 37 Atl. 960, where a son fraudu- 
lently conveyed, as against his creditors, 
all his property, including a stock of 
goods, to his father, it was held that the 
father, in accounting with the son’s 
creditors, was not entitled to money paid 
the son for counsel fees. The other case 
is that of Lynch v. Burt (1904) 67 C. C. 
A. 305, 132 Fed. 417, wherein it was said 
that a grantee in a fraudulent convey- 
ance, if a conscious participant in the 
fraud, cannot, on the setting aside of the 
conveyance, recover expenditures made 
to protect his title, but that, if he has not 
been such a participant therein, he is en- 
titled to reimbursement. 


Carrier — who is passenger — at- 
tempt to board train without ticket. 
One who attempts, over the active re- 
sistance of trainmen, to board a moving 
train after having been refused a ticket 
because he was believed to be intoxicat- 
ed, is held not entitled to the rights of a 
passenger in determining the liability of 
the railroad company for injury result- 
ing from the attempt in the Illinois case 
of Todd v. Louisville & N. R. Co. 113 
N. E. 95, L.R.A.1916F, 543. 


Commerce — state automobile law 
— nonresidents — congressional inac- 
tion. The requirements of the New Jer- 
sey Automobile Law (N. J. Laws 1908, 
p. 613), for the registration of automo- 
biles and the licensing of drivers, are de- 
cided in Kane v. New Jersey, U. S. Adv. 
Ops. 1916, p. 30, 61 L. ed. —, 37 Sup. 
Ct. Rep. 30, not to be invalid regula- 
tions of interstate commerce,—until 
Congress acts in the matter,—as applied 
to a nonresident owner who is driving 
his car through the state on his way from 
New York to Pennsylvania. 
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Constitutional law — denial of right 
to injunction — equal protection of 
laws. That laborers are denied the 
equal protection of the laws by a statute 
forbidding the issuance of injunctions in 
case of threatened violation of labor con- 
tracts is held in Bogni v. Perotti, 224 
Mass. 152, 112 N. E. 853, which is ac- 
companied by a note in L.R.A.1916F, 
831, on the constitutionality of statutes 
restricting remedy by injunction in labor 
disputes. 


Contract — to locate station — valid- 
ity. A contract made by a railway com- 
pany to locate a station on a designated 
tract of land is held to be valid in the 
Minnesota case of Grimes v. Minne- 
apolis, St. P. R. & D. Electric Traction 
Co. 158 N. W. 719, accompanied by sup- 
plemental annotation in L.R.A.1916F, 
687, unless it be shown that the interests 
of the public are prejudiced thereby; 
and the measure of damages for breach 
of such contract is the difference in the 
value of the land with the station and 
without it at the time of the breach. 


Damages — breach of contract to 
lend money. The damages for breach 
by a bank of its contract to lend money 
to a member of a merchants’ exchange, 
to pay for grain contracted for, which, 
according to the rules of the exchange, 
known to the bank, must be paid for 
when tendered under penalty of expul- 
sion from the exchange, which breach 
forces the applicant to sell at the best 
price obtainable, are held in the Tennes- 
see case of Farabee-Treadwell Co. v. 
Union & P. Bank & T. Co. 186 S. W. 92, 
annotated in L.R.A.1916F, 501, to be 
the difference between the ~ 
sale price, but cannot include loss of 
profits on the transaction or any allow- 
ance for loss of financial standing. 


Damages — eminent domain — fix- 
tures. The railroad improvements put 
upon the lands included within a coal 
entry, previous to condemnation proceed- 
ings, even when the entry upon the land 
is a wilful and violent trespass, do not 
become a fixture to the land, it is held 
in Atchison, T. & S. F. R. Co. v. Richter, 
20 N. M. 278, 148 Pac. 478, annotated 
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in L.R.A.1916F, 969, and are not to be 
taken into consideration, in subsequent 
condemnation proceedings, in estimating 
the compensation to be awarded the 
owner. 


Discrimination — rates — extension 
of credit. That an extension of credit 
by an interstate carrier, although not pro- 
vided for in the published tariff, is un- 
lawful only when credit is given under 
such circumstances that make it in effect 
a discrimination within the prohibition 
of the Interstate Commerce Act, is held 
in the Colorado case of Atchison, T. & 
S. F. R. Co. v. Bowman, 158 Pac. 814, 
P.U.R.1916F, 154. 


Discrimination — rates — extension 
of credit. A contract by an interstate 
carrier to transport for a concert com- 
pany a considerable number of musi- 
cians from different parts of the United 
States and Mexico, and to accept pay- 
ment therefor in weekly instalments of 
$500, which was made at a time when 
the exact amount of transportation need- 
ed could not be ascertained, and which 
resulted in furnishing transportation to 
the value of $2,000, does not constitute 
unlawful discrimination within the 
meaning of § 6 of the Interstate Com- 
merce Act. Ibid. 


Discrimination — rates — telephones 
— free residence service to business 
subscribers. That giving free residence 
telephone service to subscribers of busi- 
ness telephones constitutes an unlawful 
discrimination is held in the Minnesota 
case of Keenan v. Northwestern Teleph. 
Exch. Co. P.U.R.1916F, 193. 


Divorce — connivance — right to 
contest. One who colludes in the secur- 
ing of a divorce in a foreign jurisdiction 
by appearing in the suit, and secures ali- 
mony, and subsequently secures a fur- 
ther allowance in a proceeding in a third 
jurisdiction attempting the invalidation 
of the proceeding, which is upheld, after 
which she remarries, cannot, it is held in 
Chapman v. Chapman, 224 Mass. 427, 
113 N. E. 359, L.R.A.1916F, 528, after 
her former husband has remarried and 
died, claim a widow’s right in his estate 
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because of lack of jurisdiction in the 
courts rendering the former decrees, as 
against his second wife, where the stat- 
utes of the state where the parties were 
domiciled do not declare the divorce 
void. 


False imprisonment — liability of 
district attorney — acting on private in- 
formation. A prosecuting officer is held 
liable in the Michigan case of Schneider 
v. Shepherd, 158 N. W. 182, L.R.A. 
1916F, 399, for false imprisonment, who, 
without any attempt to verify the facts 
stated, acts upon a report submitted by a 
private investigator employed by him, 
naming merely the street and number of 
the premises, but not the owner, and se- 
cures a search of a residence occupied 
by a reputable citizen for a long period 
of years, and his arrest without warrant, 
upon a charge of which he is innocent. 

The question really resolves itself into 
whether a prosecuting attorney, in insti- 
gating an arrest, acts in the line of his 
public duty so as to entitle him to the im- 
munity of a quasi judicial officer. If the 
act is within the scope of his duties as a 
public officer, it seems only just that 
there be no liability. On the other hand, 
if the act falls without his public duties, 
it would seem to be equally just, as was 
held in the above case,—that his liability 
should be the same as that of any other 
private informer, otherwise much mis- 
chief might be done under the guise of 
public duty, when the real incentive is 
prejudice or private revenge. 

No other reported case has been found 
where the facts were at all similar to 
those in Schneider v. Shepherd, and so 
that case is one of first impression as to 
the liability to action for false arrest of 
a prosecuting officer who is the prime 
mover in causing an investigation of an 
offense and in directing the arrest. 


Fraud — representation as to value 
of real estate. A false representation 
by a vendor of real estate as to its value 
is usually 2 mere statement of gpinion, 
and not actiorable; but a false represen- 
tation as to the prices received on spe- 
cific sales and the amounts of specific 
offers for similar property in the same 
locality, coupled with a false representa- 
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tion as to the general selling price, are 
held actionable in the Minnesota case of 
Brody v. Foster, 158 N. W. 824, accom- 
panied by supplemental annotation in 


L.R.A.1916F, 780. 


Habeas corpus — imprisonment un- 
der erroneous verdict. That habeas 
corpus will not lie to release one im- 
prisoned under a verdict not entirely 
void, although it is so erroneous as to 
Warrant a reversal, is held in the Nevada 
case of Ex parte Booth, 154 Pac. 933, 
annotated in L.R.A.1916F, 960. 


Health — interurban railway — cars 
—cleanliness. That interurban rail- 
way cars carrying large numbers of 
workmen in their working clothes should 
be thoroughly cleaned at the end of each 
day, and, in addition, should be fumi- 


gated at frequent intervals, is held in the 
Pennsylvania case of Shannon v. 


R. Co. P.U.R.1916E, 480. 


Valley 


Highway — defect — open drain. 
An open drain across a highway, 7 or 8 
inches deep at the lowest point, and slop- 
ing gradually upwards from the center 
so that it covers 12 feet at the top, is held 
not such a defect in the South Dakota 
case of Keen v. Mitchell, 157 S. W. 1049, 
L.R.A.1916F, 704, as to render the mu- 
nicipality liable for injuries resulting to 
one jostled off a wagon when the front 
wheels go into the drain. 


Highway — safety of grade crossings 
— convenience. Permission will not be 
given for a highway to cross interurban 
railway tracks at grade, it is held in the 
Missouri case of Knepp v. United R. 
Co. 3 Mo. P. S. C. R. 551, P.U.R.1916E, 
56, where motormen will be required to 
exercise more vigilance than can rea- 
sonably be expected, although the cross- 
ing will be a convenience. 


Indemnity — tort feasors — recovery 
over against one primarily liable. A 
municipal corporation compelled to pay 
damages for injuries caused by the giv- 
ing way of an unsafe and defective rail- 
ing of a bridge carrying a highway across 
a mill race may recover, it is held in the 
Michigan case of Hart v. Noret, 158 N. 
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W. .17, annotated in L.R.A.1916F, 83, 
over against the one who, by reason of 
removing and replacing the railing, is re- 
sponsible for its unsafe condition. 


Injunction — against washings from 
embankment — damages. The defend- 
ants so constructed and maintained an 
embankment on their right of way that, 
at every heavy rainfall, destructive quan- 
tities cf sand and material therefrom 
were cast upon the adjoining land of 
plaintiff. This, it is held in Heath y, 
Minneapolis, St. P. & S. Ste. M. R. Co. 
126 Minn. 470, N. W. 311, L.R.A. 
1916E, 977, constituted a continuing tres- 
pass and nuisance, entitling plaintiff to 
an injunction and damages. 

It clearly appeared from the evidence 
that the expense of removing the sand 
was much less than the diminution in the 
market value of the land, if the sand and 
existing conditions were allowed to re- 
main. Such being the case, the lesser 
amount was the proper sum to award as 
damages. 

In this decision there was what 
amounted to a direct invasion of plain- 
tiff’s property, and the court decided the 
case on the principle governing a “con- 
tinuing trespass,” rather than on that 
governing a nuisance, so far as measure 
of damages was involved. 


Insurance — against loss of rent — 
second loss. A _ policy of insurance 
against loss of rent due to a fire which 
rendered the insured property untenant- 
able provided for payment of the actual 
loss sustained, “not exceeding the sum 
insured nor one twelfth of that amount 
for any one month.” A fire occurred 
rendering the company liable for the loss, 
and the same was amicably adjusted at 
an amount equal to one half the face of 
the policy, which was paid. A second 
fire occurred some three months later, 
resulting in a further loss. It is held 
in the Minnesota case of Van Nest v. 
Citizens’ Ins. Co. 158 N. W. 725, ac- 
companied by supplemental annotation in 
L.R.A.1916F, 693, that the policy re- 
mained in force after the first loss at 
one half the amount thereof, and that 
the monthly payments to be made in dis- 
charge of liability under the second loss 
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are limited to one twelfth of that amount, 
and not one twelfth of the original sum 
insured. 


Insurance — death of assignee — ef- 
fect. Where an insured assigns his pol- 
icy of life insurance to his wife and de- 
livers said policy to the wife, the subse- 
quent death of the wife, it is held in the 
Oklahoma case of Devin v. Connecticut 
Mut. L. Ins. Co. 158 Pace. 435, annotated 
in L.R.A.1916F, 783, does not operate to 
restore the title to the policy to the in- 
sured, and an alteration in said assign- 
ment by striking out the name of the first 
assignee and substituting therefor the 
words, “my wife,” made by the insured 
after the death of his wife, does not 
operate to transfer the title to the pro- 
ceeds of said insurance policy to a second 
wite. 


Insurance — engaging in prohibited 
occupation — waiver. The receipt by 
the grand lodge of a mutual benefit so- 
ciety of dues from a member whom it 
knows to be engaged in a business which, 
under the laws of the order, terminates 
his rights to participate in the beneficiary 
fund, is held to waive the forfeiture, in 
Peterson v. Grand Lodge, A. O. U. W. 
36 S. D. 539, 156 N. W. 70, accompanied 
by supplemental annotation in L.R.A. 
1916F, 751, although the provision itself 
states that such receipt shall not consti- 
tute such waiver. 


Insurance — indemnity — bankrupt- 
cy — sale of property subject to claim. 
The sale of a bankrupt’s estate, with a 
condition that the vendee shall pay the 
judgment recovered by an _ employee 
against the trustee for personal injuries 
is held in Georgia Casualty Co. v. Bow- 
ron, 233 Fed. 89, to impose the loss upon 
the trustee within the meaning of an in- 
surance policy indemnifying him against 
loss actually sustained and paid in money 
by the assured in satisfaction of the 
judgment, since it may be inferred that 
the amount realized by the estate was 
lessened by the amount of the claim. 

The payment or assumption by a third 
person of liability for an injury, as a loss 
within a policy indemnifying against lia- 
bility for injuries, is discussed in the note 
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appended to the foregoing case in L.R.A. 
1916F, 876. 


Insurance — provision for arbitration 
— waiver. A provision for arbitration 
in an accident insurance policy which re- 
quires the lapse of sixty days after final 
proof before action is brought, is held 
waived by failure of the insurer to de- 
mand arbitration before the suit is begun, 
in the Mississippi case of Sykes v. Royal 
Casualty Co. 72 So. 147, L.R.A.1916F, 
1043. 


Interstate commerce — local or in- 
terstate movement — reshipment. That 
the reshipment without unloading by the 
owner to points without the state, of 
goods shipped from one point within the 
state to another, does not make the in- 
trastate haul a part of an interstate move- 
ment so as to render applicable the inter- 
state rate rather than the state rate, is 
held in the Wisconsin case of Hottelet 
Co. v. Chicago, M. & St. P. R. Co. 
P.U.R.1916F, 138, where the owner had 
no fixed destination for the goods when 
the original shipment was made, and had 
not determined whether he would con- 
vert them into a manufactured article or 
forward them to interstate points, that 
depending on the market. 

Annotation on the movement of freight 
between intrastate points as constituting 
an interstate or foreign movement ac- 
companies the report of the above case in 


P.U.R. 


Interstate commerce — stock quota- 
tion ticker service. That the furnish- 
ing by telegraph companies in Boston of 
stock quotations to subscribers by means 
of tickers, which quotation the compa- 
nies buy from the New York Stock Ex- 
change, transmitting them over their 
wires from that city and transferring 
them to tickers through their own in- 
strumentalities and devices, is not inter- 
state commerce, and that therefore the 
Federal Interstate Commerce Act does 
not apply to preclude the Massachusetts 
Commission from preventing discrimina- 
tion in the ticker service, is held in the 
Massachusetts case of Western U. Teleg. 
Co. v. Foster, 113 N. E. 192, P.U.R. 
1916F, 176, L.R.A.—, —. 





766 


Judgment — attack — mistake as to 
residence of corporation. Where a de- 
fendant corporation is sued upon a con- 
tract which recites that such corporation 
is organized under the laws of a given 
state, and the complaint in such action 
erroneously alleges that such corporation 
was organized under the laws of another 
state, and process is served upon the 
statutory agent of the corporation, which 
was a party to the contract, and it ap- 
pears that such corporation had full no- 
tice of the fact that it was the corporation 
intended to be sued, and judgment by 
default is rendered against such corpora- 
tion, it is held in the New Mexico case 
of Riverside Irrig. Co. v. Cadwell, 158 
Pac. 644, annotated in L.R.A.1916F, 724, 
that it cannot, upon the sole ground that 
it was erroneously alleged to have been 
incorporated and organized under the 
laws of a given state, when in truth and 
in fact it was organized under the laws 
of another state, attack such judgment. 


Judgment — defense of discharge in 
bankruptcy. The defense of a dis- 
charge in bankruptcy is an honest and 
meritorious defense, and stands on a par 
with other legal defenses. A default 
judgment, it is held in Northwest Thresh- 
er Co. v. Herding, 126 Minn. 184, 148 
N. W. 57, may be vacated in order to 
permit the interposition of this defense, 
if the default is properly excused. 

The right to open a default as affected 
by the character of the defense is dis- 
cussed in the note appended to the fore- 
going decision in L.R.A.1916F, 837. 


Landlord and tenant — breach of 
contract to repair — liability to servant 
of tenant. Breach by a landlord, after 
notice of the defect, of his contract to 
repair, it is held in the Tennessee case of 
Merchants’ Cotton Press & Storage Co. 
v. Miller, 186 S. W. 87, will render him 
liable for injury to an employee of the 
tenant injured through the defective con- 
dition of the premises. 

The liability of a landlord for injury 
to an employee of the tenant is treated in 
the note accompanying this decision in 
L.R.A.1916F, 1137. 
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Landlord and tenant — duty of land- 
lord to licensee. A property owner who 
rents a barber shop in an upper story of 
his building, for access to which he main- 
tains a stairway, is held not bound in 
Austin v. Baker, 112 Me. 267, 91 Atl. 
1005, to keep it safe for a person who 
visits the barber, not to have work done, 
but to treat him to intoxicating liquors, 
since such person is a mere licensee. 

The liability of a lessor for injuries to 
a licensee or trespasser is considered in 
the note accompanying the foregoing de- 
cision in L.R.A.1916F, 1130. 


Landlord and tenant — injury to 
customer — liability of landlord. An 
owner of a room leased for an ice cream 
parlor, who substitutes an iron pillar for 
a brick chimney in the room, in order to 
secure continuance of the tenancy, is held 
liable for injuries negligently inflicted by 
defects in the work, upon customers en- 
tering the parlor, in Feeley v. Doyle, 222 
Mass. 155, 109 N. E. 902, annotated in 
L.R.A.1916F, 1121. 


Landlord and tenant — injury to one 
seeking employment for stranger — 
liability. One calling upon a tenant to 
solicit employment for a relative cannot, 
it is held in Alessi v. Fitzgerald, 217 
Mass. 576, 105 N. E. 437, annotated in 
L.R.A.1916F, 1135, recover damages 
from the landlord because of injuries due 
to an unsafe or unlighted condition of 
a stairway remaining under the landlord’s 
control. 


Landlord and tenant — negligent re- 
pair of leasehold — injury to guest — 
liability. Negligent performance by a 
landlord of his gratuitous undertaking to 
repair the leased premises is held not to 
render him liable for injury to a guest of 
the tenant through the unsafe condition 
thereby caused, in Thomas v. Lane, 221 
Mass. 447, 109 N. E. 363, which is ac- 
companied in L.R.A.1916F, 1077, by a 
note on liability of landlord for per- 
sonal injuries to persons in privity with 
tenant. 


Landlord and tenant — unsafe prem- 
ises — liability of agent. A cause of 
action against an agent for the renting of 
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real property is held to be stated in Wells 
v. Hansen, 97 Kan. 305, 154 Pac. 1033, 
annotated in L.R.A.1916F, 566, in a peti- 
tion which alleges that the agent con- 
tracted at the time of renting the prop- 
erty to repair a walk thereon; that after- 
ward, being requested by the tenant to 
repair the walk, the agent employed a 
man to do the work whom he knew to 
be careless, negligent, and incompetent ; 
that after some repairs had been made 
the agent informed the plaintiff, wife of 
the tenant, that the walk had been in- 
spected and repaired and was all right 
and safe for her use, although after be- 
ing repaired the walk was in a dangerous 
and unsafe condition; and that the dan- 
gerous condition of the walk caused her 
to fall and break her arm. 


Landlord and tenant — unsafe stair- 
way — liability to guest. A landlord is 
held not liable in Mackey v. Lonergan, 
221 Mass. 296, 108 N. E. 1062, for in- 
jury to the tenant’s invited guest by fall- 
ing down a stairway in possession of the 
tenant, which is in the same condition as 
when the lease was made and is liable 
to cause injury because a door opens di- 
rectly upon the top of the stairs, so that 
one unfamiliar with the situation is like- 
ly to fall in passing through the door. 

The liability of a landlord to a guest 
or invitee of the lessee for injury caused 
by a structural defect in the leased prem- 
ises is treated in the note appended to 
the foregoing case in L.R.A.1916F, 1098. 


Lien — statutory — priority or rights 
of conditional vendor. The lien given 
by statute upon an automobile for in- 
jury done by it, whether done by the 
owner, his agent, or any other person 
using the same by loan, hire, or other- 
wise, is held to have no precedence over 
the rights of a conditional vendor of the 
machine, in the Tennessee case of Park- 
er-Harris Co. v. Tate, 188 S. W. 54, 
L.R.A.1916F, 935. 


Limitation of actions — breach of 
warranty of canned goods. The Stat- 
ute of Limitations upon an action for 
breach of warranty upon a sale of 
canned goods to a wholesaler for resale 
is held in P. H. Sheehy Co. v. Eastern 
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Importing & Mfg. Co. 44 App. D. C. 
107, annotated in L.R.A.1916F, 810, not 
to begin to run until the breach is dis- 
covered or should have been discovered 
by the retailers, where it was not prac- 
ticable for the wholesaler to open the 
cans for inspection. 


Master and servant — cuctody of 
dangerous articles — injury — scope of 
employment. That a railroad com- 
pany does not, by intrusting signal tor- 
pedoes to a brakeman, become liable for 
injury caused by his using one for a 
weight to aid in delivering a personal 
note to a person living near the right 
of way, by throwing it from the train, 
is held in Johnson v. Chicago, R. I. & 
P. R. Co. 157 Iowa, 738, 141 N. W. 430, 
L.R.A.1916F, 945. 


Master and servant — brakeman run- 
ning engine — injury to fellow — lia- 
bility. Where a brakeman on a freight 
train, without the knowledge or consent 
of his master and in violation of its 
known rules, in the absence of the en- 
gineer, takes possession of the engine 
and runs and operates the same in 
switching cars in the master’s yard, and 
while so engaged his fellow brakeman is 
injured, the master, it is held in Freder- 
icks v. Chicago & N. W. R. Co. 96 Neb. 
27, 146 N. W. 1011, L.R.A.1916F, 869, 
cannot be held liable for such injury, 
even though the injured servant may not 
have known that the engine was being 
operated by his unauthorized fellow 
brakeman. 

This case is worthy of note in that the 
nonliability of the master is not based 
upon the defenses of assumption of 
risk, contributory negligence, or negli- 
gence of a fellow servant, as perhaps it 
might have been. It is placed squarely 
upon the ground that the master was 
not guilty of any negligence. The af- 
firmative defenses mentioned above need 
be relied upon by the master only in case 
of his own negligence. Where he is not 
guilty of any negligence, the decision 
may and should be placed squarely upon 
that ground. 


Master and servant — duty to guard 
knives. At common law a master is re- 
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quired to exercise reasonable care to 
guard machinery that may be dangerous 
to operatives. No negligence is shown, 
it is held in the Minnesota case of Beard 
v. Chicago, M. & St. P. R. Co. 158 N. 
W. 815, L.R.A.1916F, 866, in failing to 
guard against a revolving knife throw- 
ing out particles of material, where no 
such occurrence had been previously 
known, and the natural tendency of the 
machine was to throw the particles to the 
floor. 


Master and servant — duty with re- 
spect to knots. If a person has no rea- 
sonable ground to anticipate that a par- 
ticular act will result in any injury to 
anybody, the act is not negligent. Tested 
by this rule, it is held in the Minnesota 
case of Beard v. Chicago, M. & St. P. R. 
Co. supra, that the proprietor of a wood- 
working plant is not under duty to fur- 
nish his woodworkers with timbers free 
from knots, lest a knot may fly out when 
work is being done upon them and cause 
injury. 


Master and servant — employment 
contract — breach. A contract between 
employer and employee for services to 
be rendered for a period of nine months, 
for a stipulated salary, payable monthly, 
is held to be an indivisible contract, in 
the West Virginia case of Jameson v. 
Board of Education, 89 S. E. 255, L.R.A. 
1916F, 926, and is broken by the refusal 
of the employer to permit the employee 
to perform his part of the contract. 


Master and servant — Federal Em- 
ployers’ Liability Act — when appli- 
cable. That there were cars loaded with 
interstate freight in a freight yard at the 
time a yard watchman was killed by be- 
ing caught between two trains is held in 
Chicago, R. I. & P. R. Co. v. Industrial 
3oard, 273 Ill. 528, 113 N. E. 80, L.R.A. 
1916F, 540, not to make the Federal 
Employers’ Liability Act applicable to the 
accident, if it is not shown that he was 
at the time of the accident performing 
any duties with respect to such cars. 


Master and servant — injury to fore- 
man — defects he is bound to remedy 
— liability. That no recovery can be 
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had for the death of a foreman in a saw- 
mill whose duty is to see that repairs are 
made when needed, by the giving way of 
a railing along a refuse conveyer, because 
the posts are so decayed that nails will 
no longer hold in them when he attempts 
to use it as a support in cleaning the con- 
veyer, which permits him to fall some 
distance to the ground, is held in Duffy 
v. Hobbs, 166 Cal. 210, 135 Pac. 1093, 
L.R.A.1916F, 806. 


Master and servant — nondelegable 
duty — giving of signals. That an em- 
ployer is not liable, on the ground that 
he has failed to perform his nondele- 
gable duty of giving signals, for injuries 
to an employee under a duty to give them 
himself, is held in American Zine Co. v. 
Smith, 123 Tenn. 447, 161 S. W. 494, 
L.R.A.1916F, 907. 


Master and servant — servant at 
work on railroad track — duty to warn. 
A railroad company which places an em- 
ployee at work removing ashes and cind- 
ers from the tracks, at a point where 
engines take water and dump their ashes, 
must give him warning, it is held in 
Sanders v. Chesapeake & O. R. Co. 169 
Ky. 47, 183 S. W. 234, annotated in 
L.R.A.1916F, 551, of the approach of 
trains by which he may be injured. 


Master and servant — services to sat- 
isfaction of employer — right to dis- 
charge. That one undertaking to per- 
form services to the satisfaction of his 
employer may be discharged in case the 
services are not satisfactory, regardless 
of whether they should have been or not, 
is held in American Music Stores v. Kus- 
sel, 232 Fed. 306, annotated in L.R.A. 
1916F, 882. 


Master and servant — workmen's 
compensation — course of employment 
— fall from bicycle. An injury toa boy 
employed to deliver packages on a bicy- 
cle by being run over by a vehicle on the 
highway when he is thrown from his 
wheel in consequence of the method of 
handling a motor truck of which he had 
taken hold to get a tow on his way to 
collect a package, in the line of his duty, 
is held in the Michigan case of Beaudry 
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y. Watkins, 158 N. W. 16, L.R.A.1916F, 
576, to arise out of and in the course of 
his employment, within the meaning of 
the Workmen’s Compensation Act, al- 
though he had stopped at home for lunch 
on his way for the package. 


Master and servant — workmen's 
compensation — wilful misconduct. 
Injury to a boy employed to deliver 
packages on a bicycle by being run over 
by a vehicle on the highway when 
thrown by the movement of a motor 
truck of which he had taken hold to get 
a tow when on his way to collect a pack- 
age, in the line of his duty, is held in the 
Michigan case of Beaudry v. Watkins, 
supra, not to have been caused by his in- 
tentional and wilful misconduct, so as 
to defeat recovery for the injury under 
the Workmen’s Compensation Act. 


Master and servant — workmen's 
compensation — injury through play 
of fellow servant. Injury to an em- 
ployee by falling down steps, down which 
he was carrying a load in the course of 
his employment, because of the act of a 
passing employee in thrusting a news- 
paper against his ribs for the purpose of 
tickling him, is held not to arise out of 
his employment within the meaning of 
the Workmen’s Compensation Act, in the 
California case of Coronado Beach Co. 
v. Pillsbury, 158 Pac. 212, L.R.A.1916F, 
1164. 


Master and servant — workmen's 
compensation — delirium tremens. 
Compensation, it is held in the Michigan 
case of Ramlow v. Moon Lake Ice Co. 
158 N. W. 1027, L.R.A.1916F, 955, can- 
not be denied under the Workmen’s 
Compensation Act for death from delir- 
ium tremens, if the tremens were caused 
by the shock of an accident occurring in 
the course of employment, because the 
employee was at the time of the accident 
weakened by the use of alcohol. 


Monopoly and competition — occu- 
pied territory — inadequate service — 
duplication of equipment. The intro- 
duction of competition is not warranted 
on account of unsatisfactory telephone 
service of the existing company due to 
the condition of its lines and the want of 
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connection with subscribers of another 
company, it is held, in the Wisconsin case 
of Town Line Farmers Independent 
Teleph. Co. v. Red River Teleph. Co. 
P.U.R.1916F, 211, where ample relief 
can be obtained by repairing the existing 
system, which the company is financially 
able to do, and by establishing physical 
connection with the other system. 


Negligence — automobile maker — 
injury to one purchasing from retailer. 
The manufacturer of an automobile, 
who purchases the wheels from a repu- 
table maker, is held liable in a 
son v. Buick Motor Co. 217 N. Y. 382, 
111 N. E. 1050, accompanied by supple- 
mental annotation in L.R.A.1916F, 696, 
to one who purchases a car from a re- 
tailer, for injury caused by collapse of a 
wheel because of defects which would 
have been discovered by reasonable in- 
spection. 


Negligence — railroad engineer — 
duty to trackman. An engineer in 
charge of a railroad train, it is held in 
Leighton v. Wheeler, 106 Me. 450, 76 
Atl. 916, annotated in L.R.A.1916F, 561, 
does not owe to the section men of the 
road the duty of maintaining a lookout 
for their presence on the track, a breach 
of which will render him personally liable 
in case he fails to discover a section man 
who is lying helpless on the track, in-time 
to stop his train before striking him. 


Nuisance — criminal liability — pub- 
lic officials. Members of the executive 
committee of the state board of agricul- 
ture, having control of the grounds upon 
which the state fair is held, cannot be 
prosecuted, it is held in the Iowa case of 
State v. Cameron, 158 N. W. 470, anno- 
tated in L.R.A.1916F, 578, for a criminal 
nuisance, because they utilize an inade- 
quate sewer system to dispose of the 
waste from the grounds during the fair, 
by reason of which a nuisance is created 
upon neighboring property, if they have 
no authority for the expenditure of 
money to repair the existing sewer or 
build a new one. 


Payment — mistake — recovery. 
An action, it is held in the North Dakota 
case of Jacobson v. Mohall Teleph. Co. 
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157 N. W. 1033, annotated in L.R.A. 
1916F, 532, will not lie to recover money 
which is alleged to have been paid under 
a mistake or in ignorance of the law, 
where such payment is voluntarily made, 
and with full knowledge of all the facts, 
and is not induced by any fraud or im- 
proper conduct on the part of the payee, 
and where such payment is made in sat- 
isfaction of a moral obligation to such 
payee or of a contingent liability. 


Principal and surety — concealment 
of loss — extension of time for dis- 
covery. That the fraudulent conceal- 
ment by employees of a corporation, for 
whose honesty a fidelity bond has been 
issued, of an embezzlement by them, un- 
til the expiration of the time when, under 
the terms of the bond, the embezzlement 
must be discovered to render the surety 
liable, will not prevent the surety from 
taking advantage of such terms, is held 
in Larrabee v. Title Guaranty & S. Co. 
250 Pa. 135, 95 Atl. 416, annotated in 
L.R.A.1916F, 709. 


Public utilities — ticker service of 
stock quotation — exercise of franchise. 
That the use by a telegraph company of 
its franchise in furnishing to subscribers 
by means of tickers, stock quotations pur- 
chased from the stock exchange, renders 
such service subject to regulation by the 
Massachusetts Commission, is held in the 
Massachusetts case of Western U. Teleg. 
Co. v. Foster, 113 N. E. 192, P.U.R. 
1916F, 176, LR.A.—, —. 


Receiver — liability for nuisance ex- 
isting when he took possession. Knowl- 
edge of the existence of a nuisance and 
its harmful effect is held necessary in 
the Alabama case of Lamb v. Roberts, 
72 So. 309, annotated in L.R.A.1916F, 
1018, to render a receiver taking posses- 
sion of a railroad after the creation of a 
nuisance on its right of way liable for 
injury thereby caused to neighboring 
property owners. 


Receiver — railroad — defect in 
track — liability. The receivers of a 
railroad company, who have been in pos- 
session of the railroad for more than a 
year, are held liable in the Kansas case 
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of Sheat v. Lusk, 159 Pac. 407, L.R.A. 
1916F, 1021, for an injury that results 
from a defective culvert on the right of 
way at the intersection of the railroad 
with a highway, although the defect ex- 
isted before they came into the control 
of the railroad. 


Trust — deposit in insolvent bank. 
The owner of money fraudulently ob- 
tained and used in the business of an in- 
solvent bank, by its cashier, is held not 
entitled in Arnold Invest. Co. v. Citizens’ 
State Bank, 98 Kan. 412, 158 Pac. 68, 
L.R.A.1916F, 822, to repayment by the 
receiver, in preference to other creditors, 
except so far as he shows that the assets 
which reached the hands of the receiver 
were larger by reason of such transaction 
than they would otherwise have been; it 
is not enough to show that the assets of 
the bank were increased, or that the 
money was used in reducing its indebted- 
ness. 


Valuation — theories — investment 
— reproduction cost. That capital hon- 
estly and prudently invested, and not the 
reproduction cost, must be taken as the 
controlling factor in fixing the basis for 
computing rates, is held in the Massa- 
chusetts Bay State Rate Case, P.U.R. 
1916F, 221, though the reproduction cost, 
either with or without depreciation, may 
be given some consideration. 


Vendor and purchaser — option con- 
tract — acquisition of outstanding title. | 
That a vendee in possession under an 
option contract holds an outstanding title 
acquired by him in trust for his vendor, 
and is estopped to set it up against the 
vendor, is held in the Alabama case of 
Misamore v. Berglin, 72 So. 347, L.R.A. 
1916F, 1024. 


Water — right to restore stream to 
channel. A riparian owner, it is held 
in Johnk v. Union P. R. Co. 99 Neb. 
763, 157 N. W. 918, annotated in L.R.A. 
1916F, 403, may restore to its former 
channel a stream which erosion has 
caused to flow in a new channel upon 
his land, providing he does so within a 
reasonable time after the new channel 
formed, and before the interests of low- 
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er riparian proprietors along the course 
of the old channel would be injuriously 
affected by such action on his part; as, 
for instance, where they have construct- 
ed roadways across the former channel, 
have erected windmills and pumps in 
order to replace the water of which they 
were deprived by the diversion, and 
where the old channel has become shal- 
low by the deposit of silt, the growth of 
vegetation, and other means. 


Water — service connections — duty 
to install — expense. A water utility 
occupying the streets of a municipality 
under a public franchise is held in the 
Alabama case of Birmingham Water- 
works Co. v. Hernandez, 71 So. 443, 
P.U.R.1916E, 438, L.R.A.1916E, 258, to 
owe no duty to furnish at its own ex- 
pense service connections between its 
main and the consumers’ premises. 

Right of water utility to require con- 
sumer to pay for installing and maintain- 
ing service connections is the subject of 
a note accompanying the foregoing de- 
cision in P.U.R.1916E, 447. 


Water — service connections — in- 
stallation — by whom made. A rule 
of a water utility which prevents the 
installation of the service pipe from the 
curb box to the house by persons other 
than the employees of the utility is held 
unreasonable in the Wisconsin case of 
Zimmerman v. Beloit Water, Gas & E. 
Co. P.U.R.1916E, 257, although a utility 
may satisfy itself that the person desig- 
nated by the property owner to install 
the service pipe is competent to perform 
the work, and may cause an inspection 
of the work upon its completion, and 
charge a reasonable fee therefor. 


Water — service — physical connec- 
tion. Two water utilities serving sep- 
arate parts of a municipality were or- 
dered to make a physical connection 
between their systems, to establish a re- 
serve or standby service, in the Idaho 
case of American Falls v. American Falls 
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Realty & Waterworks Co. P.U.R.1916E, 
520. 


Water — sewage pollution of tide 
water. That a municipal corporation lo- 
cated upon tide water has a right to cast 
sewage therein, which cannot be inter- 
fered with by the leasing by the state 
of oyster grounds to individuals, which 
cannot be utilized so long as the sewage 
pollutes the water, is held in the Vir- 
ginia case of Hampton v. Watson, 89 
S. E. 81, L.R.A.1916F, 189. 


Witness — wife against husband — 
confidential communication. A statute 
making a wife a competent witness 
against her husband is held not to make 
her competent to divulge confidential 
communications made to her by reason 
of the marital relations, in the Tennessee 
case of McCormick v. State, 186 S. W. 
95, annotated in L.R.A.1916F, 382. 


Writ — service on receivers — agent 
of railroad. Service of process upon re- 
ceivers appointed by a Federal court for 
a railroad in one state, who, under the 
Federal statutes, are subject to suit with- 
out special leave of court, is held not 
good in Gursky v. Blair, 218 N. Y. 41, 
112 N. E. 431, L.R.A.1916F, 359, when 
made in another state upon an agent ap- 
pointed in accordance with the require- 
ments of its statutes by the railroad cor- 
poration to receive such service, since he 
is not the agent of the receivers. 


Writ — service on agent of foreign 
corporation — character of transaction. 
The right to bring a foreign corporation 
into court by service on the agent ap- 
pointed to receive it is held not limited 
in Bagdon v. Philadelphia & R. Coal & 
I. Co. 217 N. Y. 432, 111 N. E. 1075, 
annotated in L.R.A.1916F, 407, to trans- 
actions connected with the business 
which the corporation is conducting in 
the state, but may extend to suits for 
breach of contracts occurring in the 
state where the corporation was organ- 
ized. 
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Recent English and Canadian Decisions 


{Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Accession — right of property in coat 
made of stolen skins with addition of 
others. A woman who, with the idea of 
having a fur coat made, had purchased 
beaver skins, which her husband, with- 
out her knowledge or consent, took away 
and gave toa lady friend, who employed 
a furrier at the husband’s expense to 
make them into a coat for herself with 
the addition of four more skins, is held 
in Jones v. De Marchant, 26 Manitoba 
L. R. 455, 28 D. L. R. 561, not to be re- 
stricted to an action for damages for the 
conversion of the skins, but to be entitled 
to replevin the coat as her property, with- 
out making any allowance for the added 
skins or the furrier’s work. 


Life insurance — delivery of policy 
as essential to completed contract. 
A woman applied for insurance on her 
life, giving in her application her age 
at her last birthday. The doctor’s re- 
turn stated her age for insurance pur- 
poses as of her nearest birthday. The 
application was accepted, the premium 
paid, and the policy forwarded to the 
agent with instructions to reconcile the 
discrepancy between the application and 
the doctor’s return before delivering it. 
Explanation being made, the agent ob- 
tained the additional premium required 
for a policy at the greater age, and 
new policy was sent by the head office 
to the agent, who did not deliver it on 
hearing that the woman was ill. She 
died a few days later. Under this state 
of facts it was held that notwithstand- 
ing what had taken place, the condition 
of the policy sent to the agent that it 
should not take effect until delivered, the 
first premium paid, and the official re- 
ceipt surrendered during the lifetime and 
continued good health of the assured, 
prevented the insurance from taking ef- 
fect. Donovan v. Excelsior L. Ins. Co. 


53 Can. S. C. 590, 31 D. LR. 113. 


Master and servant — action for 
wrongful discharge — mitigation of 
damages — deduction of profits of 
business venture. That an employee 
who has been wrongfully discharged does 
not preclude himself from recovering 
damages therefor by entering into busi- 
ness on his own account; and that in 
assessing the damages sustained by him 
the extent of their mitigation is to be 
measured by the amount which he might 
have reasonably been expected to earn 
by the exercise of ordinary diligence and 
exertion to obtain similar employment in 
which he would be called upon to render 
substantially similar services, and not 
by the profits derived from the business 
conducted by him on his own account,— 
is held in Cockburn v. Trusts & Guaran- 
tee Co. 37 Ont. L. Rep. 488, 32 D. L. R. 


Principal and agent — measure of 
damages recoverable by principal in 
action for loss occasioned by agent's 
negligence. A principal who has been 
misled by the negligence of an agent into 
entering into an adventure from which 
loss ensues is entitled to recover that 
loss because it is the amount he has ac- 
tually less in his pocket, and he is entitled 
at least to be restored to the position in 
which he would have been had the agent 
not been guilty of the breach of duty 
toward him; but he cannot add to that 
loss the speculative profits which he 
might have made if he had his time or 
money at his disposal instead of having 
embarked in the adventure which has 
miscarried. Johnston v. Braham [1916] 
2 K. B. 529. 


Sales — stoppage in transitu — lia- 
bility of vendor for freight. An unpaid 
vendor who gives notice of stoppage in 
transitu while the goods are in the hands 
of the carrier is, although not a party 
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to the contract of carriage, liable to the 
carrier for damages for breach of the 
obligation, created by the notice, to take 
actual possession of the goods upon ar- 
rival and to discharge the carrier’s lien 
for the freight, which damages may be 
the equivalent of the freight,—according 
to a decision of the English Court of Ap- 
peal in Booth S. S. Co. v. Cargo Fleet 
Iron Co. [1916] 2 K. B. 570, in which 
the point is said to be a novel one. 


Trial — separation of jury in civil 
case — validity of verdict. That the 
rule which prevails in criminal cases that 
any separation of the jury after the 
judge’s summing up invalidates their ver- 
dict does not apply to civil cases, is held 
in Fanshaw v. Knowles [1916] 2 K. B. 
538, in which the English decisions bear- 
ing upon the question are extensively re- 
viewed. 


Waters — artificial race way — sev- 
erance of tenements — right to con- 
tinued flow of water. Where the owner 
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of land upon which there is a mill and 
artificial race way grants to one person 
the portion of ‘such land containing the 
mill and the upper part of the race way, 
and to another the lower part of the race 
way, the lower proprietor cannot claim a 
right, for boating purposes, to an unin- 
terrupted flow of the water through the 
race way as it existed when the convey- 
ance to the upper proprietor was made, 
where there is nothing to show that the 
common grantor, in conveying to the 
upper proprietor, reserved any such 
right. St. Mary’s Mill. Co. v. St. Mary’s, 
37 Ont. L. Rep. 546, 32 D. L. R. —. 


Wills — letter written by army nurse 
— soldier's will. That the exception 
made in favor of soldiers in actual mili- 
tary service from compliance with the 
formalities required by statute for the 
making of valid will extends to a woman 
nurse employed on contract with the war 
office and assigned to duty on a hospital 
ship, is held in Re Stanley, L. R. [1916] 
P. 192. 


IUUUANNVUUUUTAOOUU UU 


The Majestic Fabric of the Common Law 


You shall understand how great a heritage is the law of Eng- 
land, whereof we and our brethren across the ocean are partakers, 
and you shall deem treaties and covenants a feeble bond in com- 
parison of it; and you shall know with certain assurance that, how- 
ever arduous has been your pilgrimage, the achievement is a full 


answer. 


So venerable, so majestic, is this living temple of justice, 


this immemorial and yet freshly growing fabric of the common law, 


that the least of us is happy who hereafter may point to so much 
as one stone thereof and say, The work of my hands is there.— 


Pollock, Oxford Lectures, p. 111. 
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New Books and Periodicals 


The fountain of wisdom flows through books.—Greek Proverb. 


“A Treatise on the Law of Telegraph and 
Telephone Companies, Including Electrical 
Law.” By S. Walter Jones (Vernon Law 
Book Co., Kansas City, Mo.) $7.50. 

This is a second edition of Mr. Jones’ well- 
known work, which has enjoyed the approval 
of the profession. Many new sections have 
been added, and the necessary revisory work 
has been done, to make the volume a com- 
plete and up-to-date treatise of the law upon 
every point relating to telegraph and telephone 
companies. 

The scope of the work includes a discus- 
sion of electric law in so far as the construc- 
tion and maintenance of electrical wires are 
concerned, and in so far as the general duties 
and liabilities of electrical companies to the 
public are applicable or have any reiation to 
the main subject of the work. 

The footnotes have been greatly enlarged, 
and contain all the important citations. 

This volume would make a valuable addi- 
tion to a lawyer’s working library. 

This work has been quoted in many deci- 
sions and in briefs filed in telephone and tele- 
graph cases. Its author is a member of the 
Memphis Bar and a lecturer in the law school 
of the University of Memphis. 


“State Administration in Maryland.” By 
John L. Donaldson, Ph. D. (The Johns Hop- 
kins Press, Baltimore, Md.) $1.00. 

This monograph is a study of state admin- 
istration in Maryland. It is not a history, 
nor does it deal with administrative politics. 
It is concerned exclusively with the organi- 
zation of the inter-relations of the admin- 
istrative departments of the Maryland gov- 
ernment and presents a scientific analysis of 
their functions and forms. It is a careful and 
valuable study of that part of the executive 
branch which has to do with the actual per- 
formance of duties relating directly to the 
economic, intellectual, and moral welfare of 
the people. 


“The Military and Colonial Policy of the 
United States: Addresses and Reports by 
Elihu Root.’ Collected and edited by Robert 


Bacon and James Brown Scott, Cambridge. 
Harvard University Press, 1916. 

This is the third volume in the series of 
addresses and state papers of Elihu Root, 
and, as its tifle implies, is devoted chiefly 
to his activity as Secretary of War. When 
Mr. Root was called to the telephone in 
July, 1899, and informed that President Mc- 
Kinley desired to appoint him Secretary of 
War, his reply was, “Thank the President 
for me, but say it is quite absurd. I know 
nothing about war. I know nothing about 
the Army.” Thus spoke the man who was 
to reorganize the Army, create the general 
staff, and become the founder of the Army 
War College. These achievements, how- 
ever, were incidental to the main purpose 
for which he was chosen, which was to 
direct the organization of government in 
the islands which came under the control 
of the United States in consequence of the 
Treaty of Paris. For this task no one was 
better equipped than Mr. Root. 

Much of the present volume is made up 
of extracts from Mr. Root’s reports as 
Secretary of War. Especially noteworthy 
among these is his report of 1899, in which 
he discussed at considerable length the 
principles upon which the government of 
the islands should be based. Cuba presented 
a peculiar problem. By the terms of the 
declaration of war upon Spain the United 
States was pledged to surrender the island 
to the Cuban people so soon as order had 
been established therein. The spirit of that 
pledge required that the United States 
should do what it could to prepare the peo- 
ple of Cuba for the control of their own 
affairs, and this was the underlying principle 
of Mr. Root’s policy. But the geographical 
position of Cuba made it impossible that all 
ties with the United States should be com- 
pletely severed, and the determination of its 
permanent relations with this country was 
one of the most difficult problems growing 
out of the war with Spain. The solution 
was found in the Platt amendment, of which 
Mr. Root was the author. 
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On the other side of the world, the Philip- 
pines presented a problem of a radically 
different kind. Far removed from the United 
States, inhabited by an alien population 
ranging in civilization from the lowest sav- 
ages to men and women of high cultivation, 
unsuited to colonization by the white race, 
and incapable of any more intimate relation 
to the United States than that of a depend- 
ency, the islands offered difficulties in the 
way of government which seemed almost 
insurmountable. The framework of civil 
government was provided in President Mc- 
Kinley’s instructions of April 7, 1900, which 
were drafted by Mr. Root and which vir- 
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tually served as a Constitution for the 
islands. 

A particularly gratifying characteristic of 
all of Mr. Root’s papers dealing with Cuba, 
Porto Rico, and the Philippines is the em- 
phasis, sometimes express and everywhere 
implied, upon the moral obligation of the 
United States toward the people whom it 
had taken under its control. Whether we be 
imperialists or anti-imperialists, this is an 
attitude of mind which we can all approve. 

LawreENcE B. Evans. 

Hopkins’ Trademarks, 1 vol. $10. 

Honnold, Workmen's Compensation, 2 


vols. $15. 


Recent Articles of Interest to Lawyers. 


Abstracts. 

“Liability of Abstracters.”—9 Lawyer and 
Banker, 372. 

Assignment. 

“Is the Right of an Assignee of a Chose 
in Action Legal and Equitable?”—30 Har- 
vard Law Review, 99. 

Attorneys. 

“Correlation of Work for Higher Degrees 
in Graduate School and Law School.”’—11 
Illinois Law Review, 301. 

“Shall the Standard Law Course be Ex- 
tended to Four Years?”—11 Illinois Law Re- 
view, 351. 

Baseball. 

“The Supreme Court of Baseball.”—23 
Case and Comment, 665. 

Chose in Action. 

“Is the Right of an Assignee of a Chose 
in Action Legal and Equitable?”—30 Har- 
vard Law Review, 99 
Civil Law. 

“English Civil Law, II.”—30 Harvard Law 
Review, 109. 

Commerce. 

“Interstate Commerce in _ Intoxicating 
Liquors before the Webb-Kenyon Act.”—4 
Virginia Law Review, 174. 

Contracts. 

“The True Conception of Unilateral Con- 
tracts."—26 Yale Law Journal, 136. 
Corporations. 

“Personal Liability of Directors for Mis- 
management.”—65 University of Pennsyl- 
vania Law Review, 128. 

Courts. 

“British War Tribunals.”—83 Central Law 
Journal, 422. 

“Jurisdiction in Patent Causes.”—4 Vir- 
ginia Law Review, 196. 

“The Judicial Correction of Judicial Er- 
rors.”—26 Yale Law Journal, 94. 

Criminal Law. 

“Punishment for Crime.”—36 Canadian Law 
Times, 387. 

“Review of Criminal Cases in the Su- 
preme Court of Illinois, Year 1915-6; Com- 


ment on Professor Hale’s Paper.”—11 IIli- 
nois Law Review, 311. 
Damages. 

“Consequential Damages in Eminent Do- 
main in Pennsylvania.”"—65 University of 
Pennsylvania Law Review, 145. 

Divorce. 

“Legislative Divorce and the Fourteenth 
Amendment.”—23 The Bar, 450: 

Evidence. 

“Medical Expert Testimony in Tort Ac- 
tions.”—9 Lawyer and Banker, 353. 

Fiction. 

“The Four Corners of the Statute.”—23 
Case and Comment, 668. 

Graft. 

“Graft Prosecutions: 1914-1915.”—4 Na- 
tional Municipal Review, 572. 

Highways. 

“Difficulties under the Illinois Township 
_— Road Law.”—11 Illinois Law Review, 
Husband and Wife. 

“Conveyances by Third Persons to the 
Wife of an Insolvent.”—4 Virginia Law Re- 
view, 208. 

Infants. 

“The Home of the Street Urchin.”—4 Na- 
tional Municipal Review, 587. 

International Law. 

“The Rights of States under International 
Law.”—26 Yale Law Journal, 85. 

Jitneys. 

“The Jitney Bus and Its Future.”—4 Na- 
tional Municipal Review, 
Joint Creditor and Debtor. 

“Independent Wrongdoers Causing or 
Contributing to a Nuisance.”—83 Central Law 
Journal, 404. 

Judgment. 

“Collateral Attack upon Judgments on the 
Ground of Fraud.”—65 University of Penn- 
sylvania Law Review, 103. 

“The Enforcement of Judgments against 
a State.”—4 Virginia Law Review, 157. 

Law and Jurisprudence. 

“The Development of the 

Canadian Law Times, 373. 


Law.”—36 
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Legislative Bureaus. 

“A Legislative Aid.”—23 Case and Com- 
ment, 625. 

“Congressional Legislative Reference Bu- 
reau.’"—23 Case and Comment, 675. 

“The Development and Functions of Leg- 
islative Bureaus.”"—23 Case and Comment, 
630. 

Legislature. 

“The Lawmaking Bodies of Denmark, 
Sweden, and Norway.’—23 Case and Com- 
ment, 635. 

“The Recent Apportionment in New York 
State.”"—2 Cornell Law Quarterly, 1. 

“The Reichstag.”—23 Case and Comment, 
620. 

Marriage. 

“Some Phases of the Law of Marriage.” 
—30 Harvard Law Review, 124. 

Master and Servant. 

“Assumption of Risk and Contributory 
Negligence under Virginia Act of 1916."— 
2 Virginia Law Register, 561. 

“The Basis of Vicarious Liability.”—26 
Yale Law Journal, 105. 

Municipal Corporations. 

“German Cities under Pressure of War.” 
—4 National Municipal Review, 564. 

“New Sources of City Revenue.”—4 Na- 
tional Municipal Review, 594. 

Nuisances. 

“Independent Wrongdoers Causing or 
Contributing to a Nuisance.”—83 Central 
Law Journal, 404. 

Patents. 

“Jurisdiction in Patent Causes.”—4 Vir- 
ginia Law Review, 196. 

“Patent Litigation under the New Equity 
Rules.”—2 Cornell Law Quarterly, 20. 
Principal and Surety. 

“Suretyship at ‘Law Merchant.’”—30 Har- 
vard Review, 141. 
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Public Service Corporations. 

“The Crisis in Public Service Regulation 
in New York.”—4 National Municipal Re- 
view, 547. 

Rural Credit. 

“Activities of the Federal Farm Loan 
Board.”"—9 Lawyer and Banker, 378. 

State. 

“The Enforcement of Judgments against 
a State.”"—4 Virginia Law Review, 157. 
Taxes. 

“The Inheritance Tax-Double and Multi- 
ple.’—83 Central Law Journal, 424. 
Uniform State Laws. 

“A National System of Uniform State 
Laws.’—23 Case and Comment, 655, 

“Guiding Principles on Statutory Re- 
vision.”"—23 Case and Comment, 617. 

“The History, Personnel, and Methods of 
the National Conference of Commissioners 
on Uniform State Laws.’—23 Case and 
Comment, 663. 

“The Movement for Uniform State Laws,” 

23 Case and Comment, 646. 

“The National Conference of Commis- 
sioners on Uniform State Laws.”—23 Case 
and Comment, 642. 

“Uniform State Laws.”—23 Case and 
Comment, 639. 

War. 

“British War Tribunals.”—83 Central Law 
Journal, 422. 

Wills. 

“Right of Murderer to Take under a Will— 
Construing Statutes of Inheritance.”—83 
Central Law Journal, 386. 

Witnesses. 

“Admissibility of Contradictory State- 
ments of a Subscribing Witness in a Will 
Contest to Impeach the Due Execution of 
the Will after Probate.”—83 Central Law 
Journal, 388. 
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Need of Constructive Genius 


The institutional writer, the law teacher, the philosophic student, the 


scientific jurist, the experienced lawyer, the learned judge, the practical 


legislator, has each his place. They are not repellent and antagonistic 


agencies, but allies and colaborers in the noblest work that can engage the 
attention and draw forth and exemplify the highest powers of the human 


intellect. Toward the realization of this ideal let us press on with generous 


ardor, guided not by the motto of Ihering, prescribed for Continental action, 
—*Through the Roman law, but beyond it.’’-—but rather by this other motto: 
“Through our own law, and beyond it wherever it is plainly defective or in- 


complete.’’"—Hon. John F. Dillon. 
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A Record of Bench and Bar 


Hon. Walter W. Warwick 


Comptroller of the Treasury 


U* i |L quite recently, and perhaps still 
in some quarters, it was and is a 
popular fancy that the business affairs 
of the United States government are sur- 
rounded by one vast maze of never-end- 
ing red tape, and that a failure to dot an 
“? or cross a “t” in any dealings with 
the government may prove to be an un- 
surmountable obstacle to anyone who is 
merely striving to secure what is his due 
from it. Just what incidents or series of 
incidents ever gave rise to all those hoary 
myths with which we are sometimes re- 
galed, wherein are pictured old men on 
the brink of the grave weeping over lost 
hopes for the recovery of some just claim 
upon the government, it is difficult now 
to discover. Perhaps these ideas had 
their origin in the fertile imagination of 
some maker of romance. Certainly there 
is no present justification for them, and 
it is a fact that ought to be known that 
anyone who has a just legal claim against 
the government can readily secure its 
satisfaction unhampered by any more red 
tape than would be encountered in busi- 
ness dealings with any other corporation. 

Standing at the head of the accounting 
department of the government at the 
present time is Walter W. Warwick. 
The door to his office in the Treasury 


building at Washington is always wide 
open to anyone having a claim against the 
government, and inasmuch as he has ab- 
solutely the last say as to whether or not 
such claims are to be allowed, this fact 
is rather important. As explained in an 
article elsewhere in this issue of CasE 
AND COMMENT, the Comptroller of the 
Treasury is the final arbiter, so far as 
the executive branches of the govern- 
ment are concerned, in all matters per- 
taining to the expenditure of public 
funds, and no one has done more than 
Judge Warwick to simplify matters per- 
taining to this important branch of public 
activity. 

Walter Winter Warwick was born in 
Scioto county, Ohio, in 1868, removing 
to Cincinnati in 1874, which place has 
since been his legal residence. He was 
educated in the public schools and grad- 
uated from the Cincinnati Law School in 
1890; holds the degree of Bachelor of 
Laws from that school and that of Mas- 
ter of Laws from the George Washington 
University at Washington, District .of 
Columbia. He began his public career as 
private secretary to Judge Taft, tien 
United States circuit judge, and the 
friendship thus begun between Mr. War- 
wick, a Democrat, and Judge Taft, a Re- 
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publican, has remained unbroken through 
all the years. In 1893 he came to Wash- 
ington as private secretary to Robert B. 
Bowler, then Comptroller of the Treas- 
ury. He was next promoted to the posi- 
tion of law clerk in the same office, and 
later was made chief law clerk, being the 
youngest chief 
law clerk who 
ever held the 
position. In 
1898 he re- 
signed his posi- 
tion in the 
Comptroller’s 
office and re- 
turned to Cin- 
cinnati to prac- 
tise law. In 
1908, shortly af- 
ter General 
Goethals took 
charge of the 
work on_ the 
Isthmus of Pan- 
ama, it became 
imperative that 
someone _ well 
versed in the 
practices _ pre- 
vailing in the 
different ac- _ 
counting offices ; 
and in account- 
ing methods 
generally should 
be secured for 
the position 
of auditor of Photo 
the Panama 

canal, and in casting about for a man 
that would meet the requirements Gen- 
eral Goethals fell upon Mr. Warwick 
and induced him to go to the Isth- 
mus in that capacity. He remained 
in Panama for three years, during that 
time devising and putting into effect all 
the accounting methods now in force. At 
the end of this time he was commissioned 
by the President as associate justice of 
the Supreme Court of the Canal Zone, 
but at about the time he was to enter up- 
on the duties of that position the Presi- 
dent decided that his special qualifica- 
tions fitted him pre-eminently for a work 
on the newly created Economy and Effi- 


Walter Winter Warwick 


by Harris & Ewing, Washington, D. C. 
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ciency Commission, and gave him an ap- 
pointinent on that Commission, which he 
held until April 24, 1913, when President 
Wilson appointed him Assistant Comp- 
troller of the Treasury. When Judge 
Geo. E. Downey, then Comptroller, was 
appointed to the court of claims on Sep- 
tember 1, 1915, 
President Wil- 
son promoted 
Judge Warwick 
to be Comptrol- 
ler. He has 
held this posi- 
tion since that 
time. He is the 
first Comptrol- 
ler in the his- 
tory of the of- 
fice who has 
filled every posi- 
tion in the office 
from private 
secretary up, 
and likewise it 
might be said 
that he is the 
first Comptrol- 
ler of the Treas- 
ury who has 
come to the of- 
fice with a first- 
hand_ knowl- 
edge of all the 
matters with 
which his posi- 
tion calls upon 
him to deal. 
The office of 
Comptroller as 
a rule has been filled by lawyers, and 
generally by able lawyers, but they have 
rarely had also a knowledge, at least 
when entering the office, of the methods 
of accounting in vogue and of the prece- 
dents and laws which so largely gov- 
ern the decisions they are called upon 
to make. The Comptroller ot the 
Treasury, as already noted, is the head 
of the accounting system. No money 
can be taken from the Treasury with- 
out his approval. To this end he is 
required to sign every warrant which in- 
volves an extraction of public money 
from the Treasury. He sits as a court 
to hear all appeals from the different 
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auditors ; that is to say, anyone having a 
claim against an administrative office of 
the government is entitled to have the 
same passed upon first by an auditor of 
the Treasury, and then, if not satisfied 
with the auditor’s settlement, by the 
Comptroller of the Treasury. The Comp- 
troller also acts in an advisory capacity 
to heads of departments and disbursing 
officers of the government. Any such 
having a claim to pay, about the proprie- 
ty of paying which they have any doubt, 
can call upon the Comptroller for deci- 
sion as to whether the payment is au- 
thorized, and are bound by his decision. 
He also prescribes all forms of keeping 
and rendering accounts of public funds, 
and this work is very important. 

To give some idea of the magnitude of 
the work he has to supervise, it may be 
said that during the year ending June 30, 
1916, he approved appropriation war- 
rants amounting to $1,036,347,030.01 ; he 
approved pay (accountable and settle- 
ment) warrants amounting to $1,295,- 
298,332.56; and warrants on other ac- 
counts, such as covering (repay) cover- 
ing (revenues) and lapsed appropriation 
warrants, also passed under his eye. He 
revised 1,257 accounts during the same 
period, and settled 358 appeals from the 
different auditors, rendered 746 advance 
decisions for the guidance of heads of 
departments and others, and prescribed 
299 forms of accounts. From this it may 
be inferred that he is kept quite busy. 

There is no Statute of Limitations up- 
on claims before the auditors and Comp- 
troller, and this results in many old and 
intricate claims coming up for settlement 
by him. A six-year limitation was placed 
on such claims by the Act of March 3, 
1845 (5 Stat. at L. 764, chap. 71), but it 
was repealed the following year by the 
Act of August 10, 1846 (9 Stat. at L. 
97, chap. 175), it being found that such 
a limitation had no other effect than to 
flood Congress with such claims, rather 
than the Comptroller’s office. 

Judge Warwick is a very affable man 
to meet, and persons having claims be- 
fore his office go away with a new idea 
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as to the simple and efficient manner in 
which government business may be trans- 
acted by one who knows how. 


Retirement of Judge Thornell. 


Judge Andrew B. Thornell of Sidney, 
the oldest judge in active service in all 
Iowa, announced on January 7, his resig- 
nation, to take effect at an early date, 
much to the regret of the bar of the fif- 
teenth judicial district, as well as of the 
thousands of private citizens who have 
come to know and love the venerable 
judge. 

In making his announcement, Judge 
Thornell said that age and the constantly 
burden of the volume of business in the 
district decided him to lay down the 
work and make a place for a man young- 
er and more vigorous. 

Judge Thornell was born near Roch- 
ester, N. Y., seventy-one years ago, and 
came to Council Bluffs in 1867. After 
a few years in this city he went to Sid- 
ney and took up the practice of law, in 
which he was eminently successful from 
the outset. 

In 1884 he was elected district prose- 
cutor of the thirteenth district, under 
the then law which provided a district 
prosecutor instead of county attorneys. 
Judge Thornell took this office January 
1, 1885, and served two years of the 
four-year term, which was nullified by 
change in the law and the election of a 
county prosecutor in each county instead 
of one for the district. 

The change in the state law caused a 
change in the judiciary and Judge Thor- 
nell was elected, taking office with the 
change in courts, January 1, 1887. 

Judge Thornell has, in his long years 
of service, established an enviable record 
both in the character and volume of his 
work. This record is written not alone 
in the large percentage of his cases ap- 
proved by the supreme court of the 
state, but it is impressed upon the hearts 
of people with whom and for whom he 


has spent the major part of his mature 
life. 
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Agnes M. Munson 


GNES McNAMARA MUNSON, 

the author of the article on “Inter- 
esting Laws of Early New York,” which 
appears in this number, was, at the time 
of her death, on June 18, 1916, a practis- 
ing attorney in 
New York city. 
She was born 
in Binghamton, 
New York, on 
January 6, 1883, 
and was a grad- 
uate of the “pub- 
lic schools of 
that city, subse- 
quently entering 
the Law School 
of Cornell Uni- 
versity, from 
which she was 
one of two 
women  gradu- 
ated in 1904. 
After a year in 
the office of 
Hinman, How- 
ard, & Kattell, 
of Binghamton, 
she accepted aornen 
an appointment 
with the Board 
of Statutory 
Consolidation 
and is one of 
those mentioned 
by name (Agnes 
K. McNamara) 
as materially aiding in that work in the 
general report of the Board. 

In the fall of 1906, she was invited by 
the Librarian of Congress to accept an 
appointment on the work of preparing 
an index of Federal legislation which 
Congress had then recently authorized. 
She accepted and became one of the prin- 
cipal authors of the “Index Analysis of 
the Federal Statutes,” published by the 
government. Few persons, even in the 
profession, appreciate how difficult and 
laborious the compiling of such an index 
is and with what care and ability this 
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work was done. She was the only wom- 
an in the group of six lawyers employed 
in the undertaking. 
One of the most valuable features of 
the Index was a “Table of Repeals and 
Amendments” 
by means of 
which the his- 
tory of any 
chapter of the 
Statutes at 
Large or of any 
section of the 
Revised —Stat- 
utes can be as- 
certained at a 
glance. This 
was the work 
of Miss McNa- 
mara. In 1911, 
on the comple- 
tion of the In- 
dex, she left 
the government 
service and 
married F. 
Granville Mun- 
son, who had 
been one of her 
fellow workers 
the Federal 
service, and 
they opened an 
office for the 
practice of the 
law in New 
York city, un- 
der the firm name of Munson & Mun- 
son. The scholarly atmosphere in which 
she had been working during the years 
since her graduation did not prevent her 
success as a practising lawyer. While 
rarely going into the court room, she 
was very successful in preparing a case 
for trial and in handling abstract ques- 
tions of law. Mrs. Munson was fre- 
quently appointed referee by the su- 
preme court, not only in foreclosures, 
but to take testimony. 
Several years ago, an appropriation 
was made by the legislature of New York 
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to prepare a plan of indexing the state 
session laws, and Frederick E. Wad- 
hams, Esq., secretary of the American 
Bar Association, was appointed commis- 
sioner. Mr. Wadhams asked Mrs. Mun- 
son to take active supervision of the 
preparation of such a plan, along the lines 
of the Federal Index. Her acceptance 
necessitated her presence in Albany a 
large part of the time, and when later the 
Federal government desired to have the 
manuscript for a supplemental volume of 
the Index ,Analysis of the Federal Stat- 
utes prepared and brought down to date, 
Mrs. Munson undertook the supervision 
of that work as well, so that for the last 
few years of her life she was either in 
Albany or Washington a large part of 
the time. Her versatility and extraordi- 
nary industry are well illustrated by the 
fact that she found time to write maga- 
zine articles on such diverse subjects as 
“The Constitutionality of the Federal 
Parole law,” ““The Influence of American 
Law on the English Courts,” and “Prob- 
lems of Statutory Indexing.” Mrs. Mun- 
son was keenly interested in the woman 
suffrage question and had been a leader 
in assembly districts in two counties. She 
was an effective public speaker and ap- 
parently unembarrassed by the discon- 
certing questions frequently thrown at 
speakers on political questions. 

She was admitted to practise in the 
Supreme Court of the United States at 
the age of twenty-six on motion of her 
future husband. 

With all her unusual ability in a pro- 
fession in which women have but lately 
come, she retained an intense interest in 
the things of the home, in work among 
poor children, and in the domestic ques- 
tions that are supposed to be woman’s 
special province. 

The Librarian of Congress, Honorable 
Herbert Putnam, under whose supervi- 
sion her work had been done in Wash- 
ington, wrote of her as follows: 


Mrs. Munson’s abilities were so extraor- 
dinary, her efficiency in its completeness so un- 
usual, that the loss to the public service is well- 
nigh unique. I do not know of anyone who 
can take her place, who with the qualities of 
mind and temperament, is disposed or avail- 
able. The combination of a large and free in- 
telligence, with close and conscientious appli- 
cation to detail, is very rare. 


We were fortunate, indeed, in her service to 
us; and equally fortunate in her services must 
have been the state of New York. 


. In her short thirty-three years of life, 
Mrs. Munson accomplished much more 
than is ordinarily expected of the young 
lawyer of either sex, and gave promise 
of development that adds to the regret 
that her life could not have been spared 
to exemplify the possibilities of the legal 
profession for ambitious young women 
of good education. 


Death of Judge Heller. 


D. D. Heller, aged seventy-seven 
years, one of northern Indiana’s best 
known lawyers, for twelve years judge 
of the Adams circuit court and for fifty 
years a resident of Decatur, Indiana, 
died on January 2. He was reared on 
his father’s farm; and having completed 
the common school course, he entered 
the New Hagerstown academy, in Carroll 
county, Ohio, graduating from that in- 
stitution at the age of twenty years. 

He taught several winter terms of 
school in Ohio counties, spending his 
summers in reading law, which profes- 
sion he decided to adopt, being admitted 
to the state bar of Ohio at Carrollton in 
1863. In August of that year he estab- 
lished a law office at Millersburg, Ohio, 
where he practised four years. He came 
to Decatur in 1866. Here he was asso- 
ciated with several different law firms. 

In 1872 he took up his work as educa- 
tor, being appointed school examiner for 
Adams county. He served for one year, 
and when the office of county superin- 
tendent of schools was created, he be- 
came the first superintendent of the 
schools of Adams county. 

After holding this office for eighteen 
months, he resigned to give his whole 
attention to law. 

In 1885 he was elected mayor of De- 
catur, serving one term of two years. 

In 1888 he was elected judge of the 
twenty-sixth judicial district. He as- 
sumed this office in November, 1889, 
and was re-elected to it in the fall of 
1894. He served continuously as judge 
of the district courts until November 
24, 1901, when he was succeeded by 
Judge R. K. Erwin. 





Deign on the passing world to turn thine eyes.—Johnson. 


Indian Adoption Laws Hold. A child 
adopted under the tribal laws of the In- 
dians is legally adopted under the state 
laws, in the opinion of Robert W. 
Bonynge, counsel to the state industrial 
commission, and may legally inherit any 
property of his foster parents. 

Mr. Bonynge expressed this opinion 
after being required to decide the legal- 
ity of the adoption of Frank M. Jack- 
son, adopted son of Louis Jackson, the 
St. Regis Indian who lost his life with 
five others in the St. Regis river last 
May. 

A claim 


for compensation for the 


adopted child was placed with Deputy 


Compensation Commissioner W. C. 
Richards, but the claim was disputed by 
the insurance carrier for the Sherman 
Lumber company, in whose employ Louis 
Jackson was when drowned. Commis- 
sioner Richards applied to the legal de- 
partment for an opinion, and with the 
receipt of Mr. Bonynge’s letter to-day it 
is probable that the usual award for de- 
pendents will be made in favor of the 
boy, who was adopted under the Indian 
tribal laws. 

“The court has held,” reads the opin- 
ion, “that where the customary laws of 
Indian tribes conflict with the inherent 
justice and equality, the legislature may 
substitute the law of the state, but until 
such a law has been substituted by the 
statutory authority, the customs and 
usages of Indian tribes must prevail, and 
it is the duty of the state to enforce the 
Indian laws established by such customs 
and usages.”—Syracuse Journal. 

Odd American Indian Names. That 
Indian names still possess their early 
strength and picturesqueness is shown by 


those which figured prominently in the 
recent sale of Indian lands in the Stand- 
ing Rock reservation in North and South 
Dakota. 

An inspection of the list reveals such 
names as Kate Good Crow, whose near- 
est neighbor is Barney Two Bears. Mary 
Yellow Fat adjoins Melda Crowghost, 
while Mrs. Crazy Walking has probably 
reached the condition indicated by her 
name through being in the same section 
with Elk Ghost. 

Mary Lean Dog might envy Agatha 
Big Shield for her aristocratic name. In 
like manner, Jennie Dog Man and Mary 
Shave Head might be willing to assume 
on short notice the heroic names borne 
by Morris Thundershield, heir apparent 
to Long Step Thundershield. 

Mrs. Did Not Butcher, judging from 
her name, is in no condition to supply 
the want of her neighbor, Mrs. Frosted 
Red Fish, who lives on a half section not 
far from Helen Difficult. — . 

And on festal days there gathers such 
notables as Francis Many Horses, Joseph 
Shoot the Bear, Mrs. Stanton Grind- 
stone, Mrs. No. Two Horns, Good Voice 
Elk, See the Bear, Married to Santee, 
Her Holy Road, Tiberius Many Wounds, 
Pius Shoot First, and Shave On One 
Side. 

All of which shows that there is some- 
thing in a name, especially if it’s a good 
old Indian name that harks back to the 
forest primeval_—Exchange. 


Unquestionably. In San Francisco, 
California, there was a prominent lawyer 
who prided himself on his astuteness in 
questioning Chinese witnesses. He was 
very nearsighted, so failed to note that 
the dress of a Chinese witness was of 
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Quaint and Curious 


finer texture than that worn by an ordi- 
nary coolie. 


Instead of asking the usual questions 
as to age, occupation, etc., the following 
dialogue ensued : 

(). What is your name? 

Sell Lung. 

. Do you live in San Francisco? 

Yes. 

You sabe God? 

Mr. Attorney, if you mean do I 
understand the entity of our Creator, I 
will simply reply that on Thursday even- 
ing next I shall address the State Min- 
isterial Association upon the subject of 
the Divinity of Christ, and shall be 
pleased if you will attend. 


To the day of his death the celebrated 
lawyer will never escape the question, 
“Do you sabe God ?” 


The Whittling Judge of Alabama. 
“| have heard of ‘whittlers’ and have 
seen a few in my day, but the most con- 
sistent ‘whittler’ within the range of my 
memory was Judge Samuel Henry Sprott 

Tuscaloosa, whose whittling proclivi- 
oe while on the bench made him known 
throughout Alabama,” said John W. Alt- 
man. “He also was known widely for 
his great knowledge of law and the ad- 
ministering of it. 1 well remember that 
whenever and wherever Judge Sprott 
was holding court, always there would 
be two or three long, clear strips of white 
pine resting on the desk beside him, and 
when he started on a case he also would 
start whittling. The more interested he 
became in the arguments of the lawyers, 
the faster he would whittle. It was very 
interesting to watch him wield the knife, 
and whittling appeared to be almost 


second nature to him.’—Birmingham 
Ledger. 

Rapid Thinking. “It’s a constant 
wonder to me,” said the student of 
human nature, “to see how quickly the 
minds of some men act. There are peo- 
ple who can decide in an instant what 
it would take others several moments to 
consider. I met a man the other even- 
ing who is that way.” 

“Was he a lawyer?” 

“I don’t know, but he had an intellec- 
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tual grasp that was astounding. I met 
him in the hall just as he was reaching 
for an umbrella. ‘Is that your umbrella ?’ 
he inquired. ‘No,’ replied I. ‘In that 
case,’ he answered, ‘it’s mine.’ ”—Pitts- 
burgh Chronicle-Telegraph. 


On the Jury List. “Kuss, Robert H., 
Mr. Kuss,” sang out Clerk Joseph O’Sul- 
livan as he called the list of men sum- 
moned for grand jury service in Judge 
Landis’s court. 

“How do you spell that name?” 
claimed the judge. 

“K-u-double s,” said the clerk. 

“Oh! That’s all right.” 

“Eugene T. Lies,” called the clerk, 
pronouncing it Lies as in fib. Mr. Lies 
is superintendent of the United Charities. 

“Well, we can’t have Kuss and Lies 
both on the jury,’” drawled the judge, 
“excuse them.” 

A moment later C. F. Mather Smith, 
formerly of the Bradner-Smith Paper 
Company, was called. 

“I’m a resident of Oakland, Florida,” 
he said. 

“What are you doing in Highland 
Park ?” 

“That’s my summer home.” 

“Well, what did you ever do to make 
you a legal resident of Florida?” 

“It’s my home. I’ve been mayor of 
the town two times.” 

“Well, what did you want to be mayor 
for?” Judge Landis exclaimed. 

“I didn’t want to be. I was elected 
while I was out of town.”—Chicago 
American. 


ex- 


A New Definition. To the question, 
“What is a deficiency judgment, and 
when may it be entered?” a candidate 
for admission to the bar in the state 
of Washington answered as follows: 
“When the mortgage is found to be de- 
ficient in some material fact, for in- 
stance, “A mortgages lot 8 to B, and in 
the instrument it reads ‘lot 80." The 
instrument is deficient for the reason that 
the property intended to be conveyed is 
not correctly described, and judgment 
should be rendered on the grounds of the 
deficiency of the instrument. It may 
be taken at any time before the final 
issue of the foreclosure proceedings.” 





Cheerfulness is like money well expended in charity; the 
more we dispense of it, the greater our possession.—Hugo. 


Had Nothing on Him. He says that 
a friend of his called Jones had the mis- 
fortune to get in the way of an automo- 
bile driven by a lady. The friend was 
taken to a hospital, but his injuries were 
not serious, so he was immediately re- 
moved to the police station, where his 
assailant was being held. And as soon 
as Jones got there the lady started in to 
impress him with the fact that the blame 
for the accident was all his. 

“You know, Mr. Jones,” she said, 
“you must have been walking very care- 
lessly. I am a very careful driver. I 
have been driving a car for seven years.” 

“You’ve nothing on me ma’am,” said 
Jones, politely. “I’ve been walking for 
thirty-four years!”—Cleveland Plain- 
Dealer. 


Legal Advice. Subbubs—My neigh- 
bor has a big dog that we are all afraid 
of. What would you advise? 

Lawyer—Get a bigger one. Five dol- 
lars, please—Boston Transcript. 


Solomonic. Scene: Police court dur- 
ing dispute over eight-day clock. 

Magistrate—I award the clock to the 
plaintiff. 

Defendant—Then what do I get? 

Magistrate—I’ll give you the eight 
days.—Stray Stories. 


An Expert Opinion. A man who kept 
a roadhouse in Rhode Island was called 
upon to testify in a suit as to the number 
of cubic yards that were handled in some 


filling work near his place. He showed 
very little knowledge of the matter, and 
his idea of a cubic yard was so indefinite 
that it seemed doubtful whether he knew 


what the term meant. In order to make 
its meaning clear, the judge said: 

“Listen, witness! Assume this ink- 
stand to be 3 feet across the top this way 
and 3 feet that way, and 3 feet in height, 
what should you call it?” 

“Well, your Honor,” said the witness, 
without hesitation, “I should say it was 
some inkstand.”—Public Health Journal. 


A New Definition. 
meant by bankruptcy?” 

“Bankruptcy, son, is when you put 
your money in your hip pocket, and let 
your creditors take your coat.’’—Roch- 
ester Evening Times. 


“Dad, what is 


A Hasty Decision. “The defendant 
admits,” said the traffic squad cop, “that 
he went around the corner on two 
wheels.” “Fifty dollars’ fine or thirty 
days,” said the judge. “But does your 
Honor know,” interposed the defendant’s 
counsel, “that the defendant was riding a 
bicycle ?””—Buffalo Express. 


Badge of Peace. “T’m going to 
smash that dude,” declared the bad man 
of the camp. 

“Whaffor?” demanded the sheriff. 

“He’s looking fer trouble.” 

“G’wan! Quit trying to pick a fight. 
A feller never looks for trouble with a 
monocle.”—Louisville Courier-Journal. 


Increase of Penalty. “Dese high 
prices is workin’ a heap of injustice,” 
remarked Mr. Erastus Pinkley. “In 
what way?” “Poultry an’ eggs is gettin’ 
so precious dat if you happens to give 
shelter to some homeless pullet dey’s 
liable to charge you wif grand larceny.” 
—Washington Star. 
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The Humorous Side 


Convict Disappointed. The reform 
warden always made it a point to give 
each new arrival a chance to do the work 
with which he was familiar, if the peni- 
tentiary dealt in his line. A tailor ar- 
rived and it was ordered that he be em- 
ployed at that trade, if there was an 
opening. There wasn’t. He was asked 
if he was adept at anything else. “Yes,” 
he replied, with a smile, “I am a cracker- 
jack traveling salesman.”—Argonaut. 


What He Advised. A young man 
unhappily married and practically penni- 
less took his tale of woe to a prominent 
divorce attorney in Chicago and con- 
cluded with this: “I’m too poor to pay 
much for a divorce, but my wife makes 
my life miserable. After I get home at 
6 o'clock in the evening I get no peace 
until I go to sleep. What would you 
advise?” 

“After considering all the facts in 
your case,” said the lawyer, “I would 
suggest that you get a job which requires 
you to work all night.”—Exchange. 


Too Much Zigzagging. “Didn’t you 
know that if you struck this pedestrian 
he would be seriously injured?” 

“Yes, sir,” replied the chauffeur. 

“Then, why didn’t you zigzag your car 
and miss him?” 

“He was zigzagging himself, your 
Honor.”—Birmingham Age-Herald. 


Corrected His Lawyer. James Engle, 
former judge of the Randolph county 
circuit court, was once called on to de-- 
fend, at Winchester, the owner of a 
lemon patch who had shot an invader. 
The only possible defense for the prison- 


er was self-defense. The trial had pro- 
ceeded to the point where the defendant 
was on the stand and was being ques- 
tioned on direct examination by Engle. 

“Now, Sam,” said Engle, “you say 
you shot in self-defense. Just tell the 
jury all about it in your own way.” 

“No, sir, Jim,” said the witness. 
“You got that wrong. I didn’t say that. 
It was just like I told you in your office 
before we come down here. I didn’t 
shoot him in self-defense ; I shot him in 
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the back and he jumped over the fence.” 
—Indianapolis News. 


Lawyers’ Way. “I can’t understand 
why those two lawyers call it a deed of 
trust.” 


“Why not?” 

“From the care with which they are 
drawing it up it is quite evident that they 
don’t trust each other.”—Pittsburgh 
Chronicle-Telegraph. 


Whose Uncle? A man learned of 
the death of an uncle in a distant state 
and employed an attorney to get for him 
his share of the estate. After much de- 
lay the lawyer sent for his client and 
said: 

“T have collected your share of your 
uncle’s property, and here is a statement 
of our account.” 

The account rendered showed many 
items of expense, such as, “taking depo- 
sitions,” “notary’s fees,” “court costs,” 
“traveling expenses,” etc., a considerable 
charge in favor of the attorney for his 
services, and only a small balance for the 
nephew. 


After examining and pondering over 
the statement for quite a while, the client 
looked up and said to the lawyer: “Was 
that your uncle or mine that died? ”— 
The Docket. 


Why He Disagreed. At the close of 
a lecture which George Bernard Shaw 
delivered recently on “Socialism after 
the War,” the lecturer announced that 
he would be glad to answer any ques- 
tions that any member of the audience 
might care to put to him. 

A man rose in the middle of the hall: 

“I should just like to ask you one 
thing, Mr. Shaw,” he said. “Don’t you 
think that those huge incomes one hears 
of are all wrong? Don’t you think that 
there should be a law passed to prevent 
any man having more than a thousand 
a year?” 

“Certainly not!” Mr. Shaw exclaimed 
promptly. “Why, I make more than a 
thousand a year myself.” Pearson’s 
Weekly, London. 





786 — and Comment 


Served him right. “I admit I was 
found in the possession of firearms,” said - 
the prisoner. “But it’s only a joke of 
mine, my Lord.” 
“Explain yourself,” said the magis- 
trate. 
“Why, I put two pistols in my pocket 
when I go out to a friendly gathering. 
Then I-start talking of aeroplanes.” 
“Well ?” 
“Then I say my life was once saved 
by parachutes.” a few minits, I’d like ter beat up my ol’ 
” Ves ?” woman fo’ _ceptin’ presents from a “Ma- 


“And then I pull out the pistols and con barber. 


ie ae Pa » 9 ‘ ‘ see ?”? 
say, ‘Pair o shoots. Ha, ha See ? A New One on the Judge. The 
Yes, I see. Did you make that joke dhe teow chocelete-c 
sa cae ios short, pudgy, chocolate-colored negro 
ape ae “ was charged with breaking into a house 
es, my Lord. aad 7 r . 
an ieee” tad thee te ie on Peachtree street. When taken into 
, custody, he had a pillow stuffed under 
His Part. “You admit you overheard his coat in front, wore an old red uni- 
the quarrel between the defendant and form coat, a fur cap, and had _ false 
his wife?” whiskers. 
“Vis, sor, I do,” stoutly maintained the The lady of the house happened to be 
witness. awake, and screamed frofn an upstairs 
“Tell the court, if you can, what he window when she saw the black appari- 
seemed to be doing.” tion. 
““He seemed to be doin’ the listening.” The prisoner sustained a semblance 
—Argonaut. of absolute indignation. An _ indignity 
had been perpetrated on him. Was 
there no justice. 

“IT wuz playin’ I wuz Santa Claus,” 
he explained to the court, dat onery po- 
leeceman don’ seem ter know dat yestid- 
dy wuz Chrismus.” 

By W. Livingston Larned ; 


Everything on the Docket. 

“Ben Jason.” 

“Yas, suh.” 

“Accused of being under the influence * 
of liquor on Christmas eve.” 

“Yas, suh.” 

“Disorderly conduct.” 

“Yas, sah.” Shetted With A Piller’ — 

“Profanity.” 

“T might er swo’—yas, suh.” “But what business has a_ colored 

“Resisting officer ?” Santa Claus in a white folks’ home— 

“T sho’ tried ter lick dat Irishman, that’s what I want to know?” demanded 
Jedge.” the Judge. 

“Petty larceny.” “Humph—dey isn’t no religun ter 

“Count dat in, too.” Chrismus, Jedge, don’t yo’ know dat?” 

“Ben—the law must deal heavily in was the stubborn answer, “I ‘lowed dat 
your case. Is there anything you left de soot frum de chimbley would fix dat 
out on your Holiday spree?” up all right. An’ enyhow, Jedge, dem 

The negro scratched his head. po’ white trash didn’t hab nuthin’ wuth 

“Yas, suh; ef yo’ could lemme out fo’  stealin’ even ef yo DOES suspect me.” 
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